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RECENT STATE CONSTITUTIONS. 





—" the American statesman and jurist there is no more 
important subject than the manner in which we make and 
change our organic law, our constitutions. We have abundant 
material for such a study; for although but little more than a 
century of our national history has run, we have already held two 
hundred constitutional conventions. There has thus gradually 
grown up in the United States a new branch of law, — one which, 
perhaps yet in its infancy, is still developing and growing. 

We propose to examine now the four latest instances of consti- 
tution-making. Two of these new constitutions are framed by old 
States, z. ¢.,Mississippi and Kentucky, and two belong to the last 
States admitted to the Union, z. ¢., Wyoming and Idaho. 

Wyoming was organized as a Territory in 1869, and its tenth 
Legislative ASsembly, which convened in 1888, memoralized Con- 
gress for the passage of an enabling Act, that it might become a 
State. Favorable reports on such an Act were made in both 
Houses of the Fiftieth Congress, but Congress adjourned without ’ 
taking action thereon. Assuming that the next Congress would 
sanction their course, boards of county commissioners of a large 
majority of the counties passed resolutions requesting the Territo- 
rial officers to divide the Territory into districts, to apportion the 
number of delegates each district should be entitled to, and to issue 
‘a call for the voters therein to elect delegates to a convention to. 
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frame a constitution which should be submitted to popular vote, 
—all according to the manner provided in the bill then pending 
before the United States Senate. 

Pursuant to these requests, the Governor, Chief-Justice, and Sec- 
retary of the Territory met at the capitol, June 3, 1889, divided the 
Territory into suitable districts for the election of delegates, and 
apportioned the number of delegates for each district; and the 
Governor of the Territory issued a proclamation directing that an 
election be held throughout the Territory on the second Monday 
in July, 1889, for the choice of delegates to a Constitutional 
Convention to assemble at Cheyenne on the first Monday of 
September. 

In obedience to this call of the Governor, fifty-five delegates were 
chosen, and September 2, 1889, forty-nine delegates, representing 
every county and both political parties, convened in the capitol at 
Cheyenne, and proceeded to frame a constitution, which was after- 
wards submitted to the popular vote, and was ratified by five sixths 
of the votes cast. 

Although this may seem to be an informal mode, there having 
been no enabling Act passed by Congress, numerous precedents for 
such a course might be cited, for Vermont, Kentucky, Tennessee, 
Maine, Michigan, Arkansas, Florida, Iowa, Wisconsin, California, 
~ and Oregon proceeded in the same way to gain admission into the 
Union. And the subsequent admission of the State into the Union 
by Congress of course sanctioned the method pursued. 

Idaho was organized as a Territory by Act of Congress, March 3, 
1863, with the capital at Lewiston ; but this was moved to Boise 
City in 1864. 

No formal application for admission to the Union was made by 
the Legislature, but a general popular demand brought about the 
issuance of a proclamation by the Governor of the Territory for the 
election of delegates to a constitutional convention to convene at 
Boise City, July 4, 1889, to frame a State constitution ; the qualifi- 
cation of delegates to this convention to be such as were then. re- 
quired by the laws of the Territory for members of the Territorial 
Legislative Assembly; the delegates to take the same oath of 
office required for such members; the election to be conducted, 
the returns made, the results ascertained, the certificates to persons 
elected to be issued, and the qualifications for voters thereat to be 
the same as were then provided by the laws of the Territory for 
general elections therein; the convention to be composed of 
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scventy-two members, as apportioned in this proclamation to the 
various counties in the Territory. The election thus provided for 
was held June 2, 1889, and the Constitutional Convention assem- 
bled at. Boise City, July 4, 1889. It completed its work with 
rapidity, the constitution drafted being signed by sixty-six mem- 
bers, August 6, 1889. It provided for the submission of the 
constitution to the voters of the Territory on the 5th of Novem- 
ber, 1889. 

Pursuant to these provisions, the election was held November 5, 
1889, and the constitution was ratified by a large majority. As 
thus enacted, it was presented to Congress, and the State of Idaho 
was admitted into the Union on the 3d of July, 18g0. 

The constitution we are next to examine is the fourth in Ken- 
tucky, not including the Secession Constitution of 1861 ; the first 
having been adopted in 1792, the second in 1799, and the third in 
1849. 

Under the influence of the wave of democratic ideas that about 
that time swept over the country, the latter instrument provided 
that the judiciary should be elected by the people. It provided 
also that all voting should be wva voce, which rendered it impos- 
sible to pass a ballot-reform law. Although it stipulated that the 
State could not incur any debt in excess of $500,000, it did not 
provide against unlimited indebtedness of counties, towns, and 
cities. The natural consequence followed, that although the State 
was practically free from: debt, the municipal indebtedness was very 
large. The recognition of slavery also had to be expunged. 
Many attempts to remove this recognition from the constitution of 
1849 had been made, but all failed, because the provision concern- 
ing amendments thereof was so severe that to carry through any 
amendment whatever was almost impossible. Article 12 provided 
that first a majority of all the members elected to each house shall, 
within the first twenty days of any regular session, concur in passing 
a law for taking the sense of the people as to the necessity and ex- 
pediency of calling a convention ; and if at the next general election 
a majority of all the voters in the State are in favor thereof, then 
the next General Assembly shall direct the same to be done again; 
and then, if a majority of all the voters shall have voted for a con- 
vention, the next General Assembly shall pass a law calling a 
convention. 

For the reasons given above, and in accordance with these pro- 
visions, in 1887, out of 300,339 registered voters, 175,362 voted in 
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favor of calling a convention; and in 1889, out of 296,700 regis- 
tered voters, 180,280 voted again for a convention. 

The convention met at Frankfort, September 8, 1890, and was 
called to order by Governor Buckner. It consisted of one hundred 
delegates, of whom sixty were lawyers, twenty farmers, thirteen 
doctors, the remaining seven being capitalists, bankers, and mer- 
chants. The “Louisville Courier-Journal,” the leading paper in the 
State, said that it included, as a rule, the best and most conserva- 
tive men of the State. 

It is not proposed to follow the history of the convention in 
detail. Asthe work progressed, it became manifest that no preser- 
vation of the old constitution with amendments and additions would 
do, but that a new constitution must be drafted. The convention 
continued in session until April, 1891, amidst much hostile criticism 
by the newspapers of the State as the results of its labors became 
‘manifest. Notwithstanding this,upon submission of the new con- 
stitution to the voters in August, 1891, it was ratified by a large 
and unexpected majority, in spite of the vigorous opposition of the 
‘* Louisville Courier-Journal ” and other leading newspapers of the 
State. The convention was in session two hundred and fourteen 
days, and cost the State $130,754, not including printing, mileage, 
stationery, coal, and gas; the total cost being estimated by oppo- 
nents of the constitution as probably $200,000. 

In February, 1890, the Legislature of Mississippi passed an Act 
to call a convention to amend the constitution of the State. In 
accordance therewith, the delegates chosen met in Jackson, August 
12, 1890, —ninety-eight in number, out of a total of one hundred 
and forty-four. 

The work of this convention was not submitted to the people for 
ratification or rejection, but went into effect and became the su- 
preme law in Mississippi by the mere fiat of the convention. At 
the end of the constitution we find these words : “This constitu- 
tion, adopted by the people of Mississippi in convention assembled, 
shall be in force and effect from and after this the first day of 
November A. D. 1890.” 

On September 4, 1890 (Journal, p. 148), the Judiciary Commit- 
tee, having been instructed to inquire into the constitutional power 
of the convention to adopt finally on behalf of the people of Missis- 
sippi the constitution which may be framed by it, without a sub- 
mission of the question of ratification or rejection to the qualified 
electors of the State, reported that the proposition that such a 
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submission is necessary to give validity to the constitution “has no 
support in any principle of constitutional law, and is merely a 
political theory or doctrine which has, in some of the States, ac- 
quired authority from usage. The doctrine has never prevailed in 
this State, and has here no sanction from usage.” 

And again, October 30, 1890, (Journal p. 549), the Judiciary Com- 
mittee reported that, in the judgment of the committee, submission 
of the new constitution to the people for ratification or rejection is 
unnecessary and inexpedient. 

But Jameson on Constitutional Conventions, 4th ed., sections 410, 
411, says, with great force,— and his opinion is supported by the 
best usage and authority,— that thus to make a new constitutioh 
operative without ratification by the people is wholly inadmissible, 
unless the law has so expressly provided. ‘The reason is that it 
would make of the convention a simple despot. . . . The history of 
liberty has shown that the most direct road to the ruin of a free 
State is to make a single popular assembly the dispenser of the 
ordinary law.” 

Besides this, the convention also exercised extraordinary power 
in passing “ordinances.” One of these (Journal, p. 690) extended 
the terms of State officers. Another (Exemption Ordinance, 
Journal, p. 696) exempted from taxation for ten years “all perma- 
nent factories in this State hereafter established while this section 
is in force, for working cotton, wool, silk, furs, or metals, and all 
other manufacturing implements or articles of use in a finished 
state. Any factory which has been abandoned for not less than 
three years, and commencing operations within two years from the 
date of the adoption of this constitution, shall be entitled to such 
exception. This section may be repealed or amended by the 
Legislature after five years, and if not so repealed, shall remain 
in force until January 1, 1900, and no longer.” 

‘That is to say, this convention has impliedly declared that not 
even the people (through the Legislature) can, for five years to 
come, undo the work of this convention in exempting certain 
property from taxation. 

It would seem that the whole ordinance is w/tva vires and utterly 
void. It may, however be held, in the case of any one embarking 
in business in the State upon the faith of this exemption ordi- 
nance, and in the absence of legislation revoking it, that the State 
would be estopped from denying the legality and validity of the 
exemption. : 
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There is certainly no excuse for the passage of such an ordi- 
nance, especially by a convention that does not submit its work 
to the electors for ratification. If this be legal, nothing they may 
pass is illegal. But there is some excuse for the ordinance extend- 
ing the term of State officers until the new dates for election es- 
tablished in the constitution. The general principle is that a 
constitutional convention has power to pass ordinances or resolu- 
tions that are necessary and incidental to the completion of its 
work. Soit is proper for a constitutional convention to fix a proper 
mode (2. ¢., the mode now known as “ Ballot Reform’) to ascertain 
the will of the people on the question of ratification or rejection of 
the new constitution, and to do this in the shape of an ordinance, 
outside the constitution itself, because it is temporary. But this 
convention erred in its mode of establishing Ballot Reform for a/Z 
State elections. If it decided in favor of Ballot Reform, and wished 
to legislate itself on the subject, it should have put the provision 
into the constitution. What is gained by having this outside the 
constitution, as an ordinance? It would have been much better to 
leave the whole matter to the Legislature, for doubtless time will 
soon disclose necessary amendments which now can only be intro- 
duced by amending the organic law itself. \ 

It would be a curious subject of inquiry, what power this)}con- 
vention had to waive the payment of all moneys due the State for 
swamp-land, under an Act of the Legislature of the State. (See 
“Swamp Land Ordinance,” Journal p. 693.) 

As was to be expected, the most difficult subject the Missis- 
sippi Convention had to deal with was the race question ; in every 
possible form does this problem of the negro keep turning up. 
Thus (p. 304 of the Journal), a resolution was introduced and 
referred to the Judiciary Committee, requesting this committee to 
report upon the legality and practicability of separating and appor- 
tioning the school fund of the State and counties to the white and 
black school children respectively, and whether such separation 
would be a violation of the Federal Constitution. The subject 
does not seem to have been reported upon ; but section 207 of the 
new constitution provides that “Separate schools shall be main- 
tained for children of the white and colored races.” ! 





* So in Kentucky, it is provided, section 174, in distributing the school fund, no 
distinction shall be made.on account of race or color, but separate schools for white 
and colored children shall be maintained. Wyoming, Art, VII, Sec. 19, provides that 


no distinction or discrimination shall be made in its public schools on account of sex, 
race, or color. 
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Another proposition was (p. 352) that in all counties or school 
districts levying taxes to maintain schools for more than four 
months in the year, such additional taxes paid by whites should 
be applied to the maintenance of white schools, and those paid by 
negroes should be applied to maintain colored schools ; with power 
to the Legislature to provide that such levy may be different in 
the same county as between the whites and blacks. This amend- 
ment was defeated by a small majority,— fifty-three yeas to fifty- 
seven nays. 

A similar but even more sweeping amendment was proposed, 
providing that the Legislature shall have power to divide the 
school fund, so that all white schools should be supported by the 
funds collected from the white race, and all colored schools should 
be supported by the funds collected from the black race. It was 
laid on the table,— eighty-one yeas, twenty-one nays (Journal, p. 
356 and 357). 

It was also proposed to disqualify persons of color from holding 
office, as before stated ; but common-sense finally prevailed, and 
(p. 485) the Judiciary Committee reported that having considered 
the subject, in their opinion such a provision would violate the 
spirit of the Constitution of the United States and the legislation 
of Congress in pursuance thereof, and would provoke the enforce- 
ment of the constitutional guarantee to the people of the United 
States of a republican form of government ; whereupon the sub- 
ject was dropped. 

But the key-note to this new constitution of Mississippi is to 
be found in the provisions concerning the suffrage. After provid- 
ing, in section 241, as usual, that electors shall consist of the male 
inhabitants twenty-one years of age, etc., and in section 243 for 
a uniform poll-tax on every male inhabitant of the State, to be 
used in aid of the common schools, section 244 provides that 
every elector shall also be able to read any section of the constitu- 
tion, or shall be able to understand the same when read to him, 
or give a reasonable interpretation thereof. 

Reading between the lines, it is easy to see that the effort is 
here made, while ostensibly acting in accordance with the Four- 
teenth Amendment to the Constitution of the United States, to set 
up a system under which whites can vote, and blacks cannot. For 
with the strong race feeling in the South, and with the offices and 
power in the possession of the whites, it will prove an easy matter 
for a board of registration to find that all white applicants are able 
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to understand a section of the constitution when read to them, or 
can give a reasonable interpretation thereof, and that no black man 

can do either. If this be sustained by the United States Supreme 
- Court, it furnishes an easy way to evade the Fourteenth Amend- 
ment, and other Southern States will soon follow the same course. 

Mr. Bryce, in the “North American Review,” for December, 
1891, p. 657, well says, concerning this section of this consti- 
tution: ‘ This curious provision might, no doubt, be so adminis- 
tered by a perfectly upright and impartial authority as to admit 
substantially competent and exclude incompetent persons, irre- 
spective of color. But it has a suspicious air. One may conjec- 
ture that a white official will be more readily satisfied with the 
‘reasonable interpretation’ which a brother white gives of some 
section, say this section, of the constitntion, than with the explana- 
tion tendered by a negro applicant. Such discrimination will be 
all the easier because illiterate whites as a rule understand the 
matter better than illiterate negroes.” 

Great credit is certainly due to every Southern State that ex- 
plicitly denies in its constitution the right of secession, after the 
sacrifices and bloodshed it passed through between 1861 and 1865 
to establish that right. Mississippi takes this stand, and its noble 
course must be cited in its own words: “Section7. The right to 
withdraw from the Federal Union on account of any real or sup- 
posed grievance, shall never be assumed by this State, nor shall 
any law be passed in derogation of the paramount allegiance of 
the citizens of this State to the government of the United States.” 
There was opposition to this section, and a substitute was pro- 
posed, declaring that the State, a “co-equal member of an indis- 
soluble Federal Union of indestructible States,” would never as- 
sume the right to withdraw from the Union. A member of the 
convention, General Lee, the officer who carried the order to open 
fire on Fort Sumter in 1861, said to the convention he was con- 
vinced that secession was not only impracticable, but was wrong, 
and he believed that those who had carried muskets for four years 
in the service of the Confederacy were of the same conviction ; 
whereupon the proposed substitute was voted down. 

Mississippi (sec. 15) and Kentucky (sec. 25) in their new con- 
stitutions explicitly state that slavery is forbidden. While this 
is of course only in conformity with the Thirteenth Amendment of 
the Constitution of the United States, and in the constitutions of 
Northern States would be passed by as a matter of course, yet in 
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the constitutions of the old Slave States it is evidence of the com- 
plete official recognition and acceptance of the new order of things, 
and as such is worthy of note. . 

In his excellent paper on “ Recent Constitution-making in the 
United States,” in the September, 1891, number of the “ Annals of 
the American Academy of Political and Social Science,” Professor 
Thorpe, speaking of a similar clause in the Constitution of North 
Dakota, cites it as an illustration of the persistence of political. 
ideas long after the necessity for the prohibition has passed away. 
For certainly the clause is unnecessary in any constitution, now 
that the Thirteenth Amendment has abolished slavery in the 
United States. But such a clause in the new constitution of an 
old Slave State has a very different meaning. It has there the 
peculiar force of express denial of that which was formerly so dear 
to their citizens, and to perpetuate which they ventured all and lost 
so much. 

As regards the qualifications required to exercise the right of 
suffrage, all these new constitutions are liberal, and in line with 
the prevailing spread of democratic principles (except as above 
noted). In Mississippi (sec. 241), every male inhabitant of the 
State, except idiots, insane persons, and Indians not taxed, who is 
a citizen of the United States, duly registered, etc., and twenty-one 
years old (omitting other details not important here), is declared 
to be an elector. Similar liberality is shown in Kentucky (sec. 
151). In Idaho (Art. VI. sec. 2), every male citizen of the United 
States, twenty-one years old, six months a resident in Idaho, duly 
registered, is a qualified elector, and women may continue to hold 
such school offices and vote at such school elections as while 
Idaho was a Territory. The danger of polygamy has made it nec- 
essary for this State (Art. VI. sec. 3), to exclude polygamists, as 
well as Chinese and Indians not taxed, — the latter a common pro- 
vision. Wyoming bears off the palm in liberality, and is the first 
State to adopt female suffrage. Art. VI. Sec. 1, provides that the 
right of citizens of the State to vote and hold office shall not be 
denied or abridged on account of sex, and that both male and 
female citizens of the State shall equally enjoy all civil, political, 
and religious rights and privileges. Electors shall be citizens of 
the United States (Art. VI. sec. 5), and able to read the Constitu- 
tion of the State (Art. VI. sec. 9). 

Mr. Thorpe, in his excellent article on the constitutions of North 
Dakota, South Dakota, Montana, and Washington, already referred 
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to, after tracing the various currents of immigration that have 
peopled the Western and Pacific States, says (p. 11) that the recent 
coast stream has combined both Northern and Southern élements, 
and reaching Washington and Montana bya backward flow, presents 
for the first time in our national history a meeting of Northern and 
of Southern elements north of the latitude of Kansas. We have 
been informed by high authority — one of the judges of the Su- 
preme Court of Wyoming —that the same admixture of Northern 
and Southern elements is to be found in Wyoming, the men being 
often Northerners, and therefore generally Republicans, and the 
women Southerners and Democrats. There are many marriages 
between these apparently discordant elements, yet both the husband 
and the wife exercise their right of suffrage with no more friction 
than do the members of a business firm, or of a family who do not 
agree in politics. 

While thus on the subject of equal rights, irrespective of sex, let 
us note the provision in Mississippi (sec. 94), that the Legislature 
shall never create any distinction between the rights of men and 
women to acquire, own, enjoy, and dispose of property, or to con- 
tract in reference thereto; and married women are declared to 
be fully emancipated from all disability on account of coverture. 
It is to be hoped that intelligent legislation will follow imme- 
diately, for, without it, nice questions will arise (or probably already 
have arisen) whetherdower and tenancy by the curtesy are abolished,. 
or which shall prevail as the law for both sexes. 

The Australian Ballot Reform has now been so generally adopted 
throughout the United States that we are not surprised to find it 
adopted in all these constitutions (Kentucky, sec. 154; Idaho, Art. 
VI. sec. 1; and Wyoming, Art. VI. sec. 11). Mississippi (sec. 240) 
declares that all elections by the people shall be by ballot, adopting 
the Australian system by an elaborate “ Election Ordinance,” after 
section 285, already referred to. 

An examination of some of the new features in the Bills of Rights. 
of these new constitutions shows the trend of political development 
at the present day. We may here group various provisions that 
show the prevalent tendency towards an extension and equalization 
of rights, irrespective of sex, race, or nativity. 

In Wyoming (Art. I. sec. 3), “ Since equality in the enjoyment of 
natural and civil rights is made sure only through political equal- 
ity, the laws of this State affecting the political rights and privileges 
of its citizens shall be without distinction of race, color, sex, or any 
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circumstance or condition whatsoever other than individual incom- 
petency or unworthiness, duly ascertained by a court of competent 
jurisdiction.” 

And in the same State (Art. I. sec. 29), “ No distinction shall 
ever be made by law between resident aliens and citizens as to the 
possession, taxation, enjoyment, and descent of property.” 

In Idaho (Art. I. sec. 20), No property qualification shall ever 
be required for any person to vote or hold office, except in school 
elections, or elections creating indebtedness.” 

The provisions in Mississippi (sec. 94), against any distinction 
between the property rights of men and women and the emancipa- 
tion of married women from all disability on account of coverture, 
are also noteworthy. | 

Perhaps the singular provision in Kentucky (sec. 24), “ Emigra- 
tion from the State shall not be prohibited,” would come under this 
head, although it is not easy to conceive of any denial of the right 
to live wherever one pleases in the United States! 

Equally marked is the prevalent tendency towards humanita- 
rianism shown in these Bills of Rights (Wyoming, Art. I. sec. 15), 
‘The penal code shall be framed on the humane principles of re- 
formation and prevention.” 

Wyoming (Art. 1, sec. 12) ,“ No person shall be detained as a wit- 
ness in any criminal prosecution longer than may be necessary to 
take his testimony or deposition, nor be confined in any room 
where criminals are imprisoned.” 

So of the provisions prohibiting imprisonment for debt, unless 
fraud be found (Idaho, Art. I, sec. 15; Wyoming, Art. I. sec. 5), or 
strong presumption of fraud ; and the debtor shall not be continued 
in prison after delivering up his estate for the benefit of his credi- 
tors, in such manner as shall be prescribed by law (Kentucky, 
sec. 18). 

See also Idaho, Art. XIII., entitled “ Immigration and Labor,” 
and Wyoming, Art. XIX. sec. 1, “Concerning Labor” (“eight 
hours’ actual work shall constitute a lawful day’s work in all mines 
and on all State and municipal works ’’), and sec. 1, “ Labor Con- 
tracts,” making unlawful all contracts or agreements waiving lia- 
bility for injuries to the person. 

Kentucky (sec. 21) even goes so far as to provide that “the 
estate of such persons as shall destroy their own lives shall descend 
or vest as in cases of natural death; and if any person shall be 
killed by casualty, there shall be no forfeiture by reason thereof.” 
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All four of these Bills of Rights contain inhibitions of criminal 
proceedings by information, except in cases arising in the land or 
naval forces, or in the militia in actual service in time of war or 
public danger, etc. (Mississippi, sec. 27; Kentucky, sec. 12 ; Idaho, 
Art. I. sec. 8; Wyoming, Art. I. sec. 13); but in the latter State it 
may be otherwise provided by law. Here is probably another in- 
stance of survival. Certainly in a democracy, where the prosecu- 
ting officer is elected by the people, there is no danger of abuse of 
the power of proceeding by information. 

In the matter of trial by jury, Idaho (Art. I. sec. 7) provides that 
in civil actions three fourths of the jury may render a verdict, and 
the Legislature may provide that in all cases of misdemeanors five 
sixths of the jury may render a verdict. 

Wyoming (Art. I. sec. 9) provides that a jury in civil cases, or 
in criminal cases in courts not of record, may consist of less than 
twelve men, as may be prescribed by law. A grand jury may 
consist of twelve men, any nine of whom, concurring, may find an 
indictment ; but the Legislature may change, regulate, or abolish 
the grand-jury system. 

In some of these changes ‘of the common law in these States, as 
in similar changes made in Washington, Montana, North and South 
Dakota (see Prof. Thorpe’s article already cited, p. 175), we see 
the common-sense embodiment of the idea now so prevalent that 
the rule requiring uniformity of opinion on the part of a jury should 
be given up. The result will be watched with interest in other 
States that so far have lacked courage to make the change; and if 
successful, as it probably will be, will soon be followed. 

The persistency of political ideas long after the cause for the 
existence of laws to enforce them is past, is well illustrated by 
the provisions in these new constitutions preserving the right of 
the jury to determine the law as well as the facts in cases of libel 
(Mississippi, sec. 13 ; Kentucky, sec. 9; Wyoming, Art. I. sec. 20). 
One strong cause of the retention of this power in criminal cases 
in general, was the apprehension felt of the judge who, in England, 
was the creature of the Crown. This would be especially the case 
in indictments for libel, particularly if the alleged libel were against 
the Government. Whatever may have been the necessity for such 
a rule in England, it is clear there has been no necessity for it 
here since the Declaration of Independence. Still, it has been 
copied in constitution after constitution, even down to the present 
day. 
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It is further to be noticed that in Mississippi (sec. 20) and in 
Kentucky (sec. 9) the jury may determine the law as well as the 
facts in criminal cases of libel only; but in Wyoming (Art. I. 
sec. 20) they have this power in civil cases of libel as well as in 
criminal cases. It would be curious to inquire into the cause of 
this extension of an already unnecessary power. 

The common clause in constitutions forbidding the taking of 
private property for public use without compensation, and its treat- 
ment in these new constitutions, is also worthy of notice. 

The narrowing influence of the common law upon lawyers is 
shown by the fact that this provision has been strictly construed 
by the courts, instead of being liberally construed, as all provisions 
should be when the rights, property, or liberty of the subject are 
affected, against his will, for the general good. It is unnecessary 
to cite cases, for it is well known to all lawyers that the rule of 
decisicn has been that if there is no actual taking, there is no 
claim to compensation, no matter how much the property may be 
injured, even admitting there has been a tendency of late to 
relax this rule. - 

To make sure of justice, several States, since 1869, have em- 
bodied in their constitutions provisions that private property shall 
not be “damaged” or “injured,” as well as “taken,” for public 
purposes without compensation. Even this has not always been 
enough, however ; for the construction of these provisions has not 
been uniform. See Stetson v. C. & E. R.Co., 75 Ill. 74;.C.M. & 
S. P. R. Co. v. Hall, go Ill. 42; contra, Rigney v. Chicago, 102 I. 
64; P. S. V. R. Co. v. Walsh, 124 Penn. 544. 

The new constitution of Mississippi, following the above inno- 
vation on the old rule, provides (sec. 17) that private property shall 
not be taken or damaged for public use, except on due compensa- 
tion being first made to the owner in a manner to be prescribed by 
law. It further provides that the question whether the contem- 
plated use be public shall be a judicial question, and, as such, 
determined without regard to legislative assertion that the use is 
public. So in Wyoming (Art. I. sec. 33), “ Private property shall 
not be taken or damaged for public or private use, without just 
compensation.”” And section 32 in the same State, enlarging the: 
power of eminent domain, provides that private property shall not 
be taken for private use unless by consent of the owner, except for 
private ways of necessity, and for reservoirs, drains, flumes, or 
ditches, on or across the lands of others, for agricultural, mining, 
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milling, domestic, or sanitary purposes; nor in any case without 
due compensation. But in Kentucky, in spite of the jealousy 
shown towards corporations, section 13 only provides that a man’s 
property shall not be taken or applied to public use without just 
compensation being previously made to him; and it is also 
remarkable that Idaho retains the old imperfect form. 

In Wyoming (Art. I. sec. 31), we find an illustration of the ex- 
tension of the power of the State when the public good requires it : 
“Water being essential to industrial prosperity, of limited amount, 
and easy of diversion from its natural channels, its control must 
be in the State, which, in providing for its use, shall equally guard 
all the various interests involved.” So in Idaho (Art. I. sec. 14), 
but much more fully, the necessary use of lands for mining, or for 
the construction of reservoirs for purposes of irrigation, or for 
drainage, with the necessary pipes, etc., “or any other use neces- 
sary to the complete development of the material resources of the 
State, or the preservation of the health of its inhabitants, is here- 
by declared to be a public use, and subject to the regulation and 
control of the State,” 

In one important respect provision is made to remedy a serious 
defect in the older constitutions. Wyoming (Art. I. sec. 8), pro- 
vides, “Suits may be brought against the State in such manner 
and in such courts as the Legislature may by law direct.” The 
same provision is to be found in Kentucky; but placed among the 
“ General Provisions”’ (sec. 240), near the end of the constitution. 

Bigamy and polygamy are prohibited in Idaho (Art. I. sec. 4), — 
pointing to a danger from which this State has thus escaped. 

In Wyoming (Art. I. sec 19), “ No money of the State shall ever 
be given or appropriated to any sectarian or religious society or 
institution,’ — as if to render more certain than ever the complete 
separation of Church and State. In Mississippi (sec. 18), religious 
liberty, however, shall not be construed “to exclude the Holy Bible 
from use inany public school inthis State.” In Kentucky (sec. 5), 
“Nor shall any man be compelled to send his child or children to 
any school to which he may be conscientiously opposed.” 

And in conclusion of this examination of some of the new fea- 
tures in these Bills of Rights, there is in Mississippi (sec. 20) the 
unique provision: “ No person shall be elected or appointed to 
office in this State for life or during good behavior, but the term 
of all offices shall be for some specified period.” 

The provisions concerning corporations in these constitutions 
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illustrate the increasing complexity of our life and times, the extent 
to which legislation is embodied in constitutions, and the fears 
entertained that corporations will abuse their powers unless re- 
strained by constitutional restrictions, and that weak or corrupt 
Legislatures will legislate in their favor, unless they, too, are 
similarly restrained. In each State a special subdivision is devoted 
to them. | 

Corporations are defined in Mississippi (sec. 199) to include all 
associations and all joint-stock companies for pecuniary gain, hav- 
ing privileges not possessed by individuals or partnerships. Simi- 
larly, in Idaho (Art. XI. sec. 16), the term includes all associations 
and joint-stock companies having or exercising any of the powers or 
privileges of corporations not possessed fby individuals or partner- 
ships. In Kentucky (sec. 216) “corporation” embraces all 
joint-stock companies and associations. 

In Kentucky (sec. 3) “ Every grant of a franchise, privilege, or 
exemption shall remain subject to revocation, alteration, or amend- 
ment.” So in Mississippi (sec. 178). In Idaho (Art.'I. sec. 2), 
“No special privileges or immunities shall ever be granted that 
may not be altered, revoked, or repealed by the Legislature.” The 
language used in Wyoming (Art. I. sec. 30), is not so clear and 
explicit. ‘Corporations, being creatures of the State, endowed for 
the public good with a portion of its sovereign powers, must be 
subject to its control.” 

Corporations shall be formed under general laws only (Miss., 
sec. 178 ; Idaho, Art. XI. sec.2; Wy., Art. X. sec. 1). In Mis- 
sissippi (sec. 178) no charter for any private corporation for pecu- 
niary gain shall be granted for more than ninety years. 

No corporation in existence at the adoption of the new constitu- 
tion shall have the benefit of future legislation without first filing in 
the office of the Secretary of State an acceptance of the provisions 
of this constitution (Ky., sec. 198 ; Wy., Art. X., sec. 5 ; Miss., sec. 
179; Idaho, Art. XI. sec. 7); but in the last State, municipal cor- 
porations in existence at the time of the adoption of the new 
constitution are excepted. 

No foreign railroad corporation shall be entitled to exercise the 
right of eminent domain, or to any right of way, or to acquire real 
estate for any purpose, until it shall become a body corporate pur- 
suant to the laws of the State (Ky., sec. 219). 

In Mississippi (sec. 197) no grant of any right or privilege and 
no exemption from any burden shall be made to any foreign corpo- 
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ration, except on condition that organization shall first be affected 
under the laws of this State and the business of such corporation 
shall be carried on thereunder. 

No corporation formed under the laws of another State shall 
have any greater privileges than those enjoyed by corporations of 
similar character created under the laws of this State (Idaho, 
Art. XI. sec. 10). . : 

Any consolidation of a corporation of Kentucky (sec. 208) with 
a corporation of another State shall not make it a foreign corpora- 
tion, but the courts of this State shall retain jurisdiction over that 
part of the corporate property within the limits of this State. This 
may give rise to conflict with some law passed by Congress under 
its power to regulate interstate commerce. To the same effect see 
Idaho (Art. XI. sec. 14). 

Following the lead of California and Washington, Idaho (Art. 
XII. sec. 1) directs the Legislature to provide by general laws for 
the incorporation, organization, and classification of cities and 
towns in proportion to the population. 

The property of all private corporations for private gain shall be 
taxed in the same way and to the same extent as the property of 
individuals (but banking capital, according to the value thereof, 
etc.) (Miss., sec. 181); but provision may be made by general 
laws to authorize cities and towns to aid and encourage the estab- 
lishment of manufactories, gas-works, water-works, and other en- 
terprises of public utility, other than railroads, within the limits of 
said cities or towns, by exempting all property used for such pur- 
poses from municipal taxation for a period not longer than ten 
years (Miss., ‘sec. 192). 

The power to tax corporations and their property shall never be 
surrendered or abridged by any contract or grant to which the 
State or any political subdivision thereof may be a party, but the 
Legislature may grant exemption from taxation for not more than 
five years in the encouragement of manufacturing and other new 
enterprises of public utility, but this shall be done by general laws 
only (Miss., sec. 182). In addition this convention also passed the 
“Exemption Ordinance”’ already cited in full (p. 19). 

The right to exercise the power of eminent domain over the 
property and franchises of all corporations is expressly reserved 
(Miss., sec. 190; Ky., sec. 203 ; Idaho, Art. XI. sec. 8; Wy,., Art. 
X.. sec. 9, and Art.X. sec. 4, “ Railroads”). In all these States in 
these sections, excepting Wyoming, the right to exercise the police 
power of the State is also expressly reserved. 
















































RECENT STATE CONSTITUTIONS. 69 


No foreign railroad or telegraph line shall do any business with- 
out having an agent or agents within each county through which 
it shall be constructed upon whom process may be served (Wy., 
Art. X. sec. 8, “ Railroads’’). In Kentucky (sec. 202), all corpora- 
tions must have one or more known places of business in the State, 
and an authorized agent or agents there. So in Idaho (Art. XI. 
sec. 10). 

The influence of the legislation and decisions upon the important 
class of subjects now known as “ Trusts”’ is apparent throughout 
these constitutions. 

Idaho (Art. XI. sec. 18) prohibits the direct or indirect combina- 
tion or contract of corporations, associations of persons or stock 
companies, in any manner whatsoever, to fix the price or to regu- 
late the production of any article of commerce, or of produce of the 
soil, or of consumption by the people. Wyoming (Art. X. sec. 8) 
prohibits consolidation or combination of corporations of any kind 
to prevent competition, to control or influence productions or prices 
thereof, or in any manner to interfere with the public good and 
general welfare. In Kentucky (sec. 206) it is made the duty of the 
General Assembly, as necessity may require, to enact laws to pre- 
vent all trusts, pools, combinations, or other organizations from — 
combining to depreciate below its real value any article, or to 
enhance the cost of any article above its real value. 

No transportation corporation shall issue stocks or bonds, except 
for money, labor done, or in good faith agreed to be done, or prop. 
erty actually received ; and all fictitious increase of stock or indebt- 
edness shall be void (Miss., sec. 196). 

No corporation shall engage in business other than that expressly 
authorized by its charter. Nor shall it hold any real estate except 
such as may be proper and necessary for carrying on its legitimate 
business for a longer period than five years, under penalty of 
escheat (Ky., sec. 200); and no corporation doing business as a 
common carrier shall, directly or indirectly, own, manage, operate, 
or engage in any other business, or hold, own, lease, or acquire, 
directly or indirectly, mines, factories, timber or lands, except such 
as shall be necessary to carry on its business (Ky., sec. 218). 
Similarly in Wyoming (Art. X. sec. 6) no corporation shall have 
power to engage in more than one general line or department of 
business, which line shall be distinctly specified in its charter. 

No common carrier shall consolidate or pool its earnings, in 
whole or in part, with any other common carrier company owning 
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a parallel or competing line, or operate the same; nor shall any 
combination or contract be made between common carriers by 
which the earnings of one doing the carrying are to be shared by 
the other, not doing the carrying (Miss., sec. 197). ® 

The familiar principle of law that an employer is not liable for 
injury to his servant caused by the negligence of a fellow-servant 
is further abrogated as to railroads in Mississippi (sec. 193). Any 
agreement, express or implied, to waive the benefit of this section 
shall be null and void, and the Legislature is authorized to extend 
the remedies herein provided to any other class of employers. In 


Wyoming (Art. X. sec. 4) no law shall be enacted limiting the 
amount of damages to be recovered for causing the injury or death 


of any person, and any contract or agreement with any employee 
waiving such right shall be void. The employees of all corpora- 
tions doing business in this State are to‘be protected by legislation 
from interference with their social, civil, or political rights by said 
corporations, their agents or employees (Miss., sec. 191). 

Idaho (Art. XI. sec. 17) provides that dues from private corpora- 
tions shall be secured by such means as may be prescribed by law, 
but in no case shall any stockholder be individually liable in any 
amount over or above the amount of stock owned by him. 

It seems strange that the individual liability of stockholders, a 
subject of the first importance, should not be determined in the 
other constitutions under consideration, especially when we find 
them all treating so minutely of less important matters that should 
have been left to legislation. 

All corporations engaged in the transportation of persons, prop- 
erty, mineral oils and mineral products, news or intelligence, in- 
cluding railroads, telegraphs, express companies, pipe lines, and 
telephones, are common carriers (Wyoming, Art. X. sec. 7). So 
in Mississippi (sec. 195), are express, telegraph, telephone, and 
sleeping-car companies. 

Any association, corporation, or lessees or managers thereof, 
organized for the purpose, or any individual, may construct and 
maintain telegraph or telephone lines, and connect the same with 
other lines (Idaho, Art. XI. sec. 13; Ky., sec. 207), with the addi- 
tional provision that said companies shall receive and transmit each 
other’s messages without unreasonable delay or discrimination ; 
and all such companies are common carriers. But cities or towns 
shall control their own streets, etc.,,and designate where and how 
the wires of said companies shall be erected or laid. All store- 
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houses where grain or other property is stored for compensation, 
whether the property stored be kept separate or not, are declared 
to be public warehouses, and subject to legislative control (Ky., 
sec. 214). 

Allrailroads are public highways (Miss., sec. 184; Idaho, Art. XI. 
sec. 5). The rolling-stock of railroad corporations is personal prop- 
erty (Miss., sec. 185; Ky., sec. 220). Any company organized for 
such purpose, under the laws of the State, may construct and oper- 
ate a railroad between any points within the State, and connect at 
the State line with roads of other States (Miss., sec. 184; Idaho, 
Art. XI. sec. 5). The Legislature may regulate and control by 
law, rates of charges and freights (Idaho, Art. XI. sec.5). Every 
railroad company may intersect, connect with, or cross any other 
railroad (Miss., sec. 184; Ky., sec. 225 [when reasonable, Idaho, 
Art. XI. sec. 5]; Wyoming, Art. X. sec. 1, “ Railroads’), with the 
additional statement in the last and in Mississippi that all railroads 
shall receive and transport each other’s passengers, tonnage, and 
cars, loaded or empty, without delay or discrimination. 

No railroad shall pass within three miles of any county seat 
without passing through it, and establishing and maintaining a 
depot therein, unless prevented by natural obstacles, if such town 
or its citizens shall grant the right of way through its limits, and 
sufficient ground for ordinary depot purposes (Miss., sec. 187). 
The similar provision in Wyoming (Art. X. sec. 9, “Railroads’’) 
is that no railroad company shall construct or maintain a railroad 
within four miles of any existing town or city without providing a 
suitable depot at the nearest practicable point for the convenience 
of said town or city, and stopping there all trains doing local busi- 
ness ; and no railroad company shall deviate from the most direct 
practicable line to avoid the provisions of this section. Idaho (Art. 
XI. sec. 11) recognizes the principle of local control by providing 
that no railroad shall be constructed in any city, town,or incor- 
porated village without the consent of the local authorities. 

In Wyoming (Art. X. sec. 5, “ Railroads”), neither the State 
nor any county, township, school district, or municipality shall loan 
or give its credit, or make donations to or in aid of any railroad or 
telegraph line. In Idaho (Art. XI. sec. 12), the Legislature shall 
pass no law for the benefit of a railroad, corporation, individual or 
association of individuals, retroactive in its operation. 

No county, city, or town, etc., shall subscribe to the capital stock 
of any corporation or association, or make appropriation or loan its 
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credit in aid of such corporation or association (Miss., sec. 183; 
Idaho, Art. XII. sec. 4). 

The provisions of the Interstate Commerce Act against greater 
charge for a shorter than for a longer haul, etc., are followed in 
Kentucky (sec. 227), and in Idaho (Art. XI. sec. 6). 

So the Legislature is directed to pass laws to prevent abuses, 
unjust discrimination, and extortion (Miss., sec. 186; Idaho, Art. 
XI. sec. 6; Ky., secs. 204, 221, 222, 223). No common carrier 
shall be permitted to contract for relief from its common-law 
liability (Ky., sec. 204). No corporation can lease or alienate any 
franchise so as to relieve the franchise or property from any liability 
connected therewith (Ky., sec. 211 ; Idaho, Art. XI. sec. 15). 

No transportation company shall grant free passes or tickets or 
passes or tickets at a discount to members of the Legislature, or to 
any State, district, county, or municipal officers, except to railraad 
commissioners (Miss., sec. 188). In Kentucky (sec. 205), the inhi- 
bition is even more severe, judges being also named as included, 
and no exception is made in favor of railroad commissioners, 
although a commission is established under section 217; and the 
penalty for receiving or using such a free pass is declared to be the 
forfeiture of office. | 

Common carriers must be made by law to extend the same 
equality and impartiality to all who use them, excepting em- 
ployees and their families, and ministers of the gospel (Wy., Art. 
X. sec. 2, “ Railroads’’). 

Wyoming (Art. IX. sec. 3, “ Railroads’) is the only one of these 
States that provides that an annual report shall be made to the 
State auditor of its business, and even in this State this applies 
only to railroad corporations. 

Amasa M. Eaton. 
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THE SUPREME COURT AND MUNICIPAL 
BONDS.— ANOTHER STEP. 


N the Harvarp Law ReEviEw for November, 1891, we,ven- 
tured to question the soundness of the reasoning approved 
by the Supreme Court of the United States in an opinion de- 
livered by Mr. Justice Lamar in Merrill v. Monticello.! That 
opinion, we there said, virtually asserted the doctrine that although 
there be conferred upon a municipal corportion a power to borrow 
money, such corporation has no power to raise the money by sell- 
ing its bonds; or, to express the proposition in another form, that 
a power in the charter to borrow money does not include the power 
to give a negotiable bond therefor. 

The conclusion reached in that case evinced a wide departure 
from what had been regarded for many years as the settled rule. A 
great many savings institutions, insurance companies, trustees, and 
private persons seeking safe investment, had accustomed themselves 
to treat, as a firm foundation for their action, a rule so obviously 
just in its inception, and so long upheld by the Supreme Court. 
In examining municipal securities offered to them with a view to 
purchasé, these investors, fully confident that the doctrine so long 
established would never be departed from, confined their inquiries 
to other'points of scrutiny than that of the power to issue. Where 
a charter empowered a municipality to borrow, the careful trustee 
looked to see for what purpose the money was to be borrowed, not 
dreaming that it would be objected at some future day that the 
bond was worthless, unless special legislative authority could be 
shown for its issue. The line of reasoning adopted in Merriil v. 
Monticello must have struck the public who are interested in the 
subject as remarkable for the consequences that would logically 
follow. 

We need hardly say that, reluctant as we were to enter upon 
such criticism, we felt amply justified in calling the attention of 
the profession to the views sanctioned by the court in that opinion. 
We tried to subject Mr. Justice Lamar’s observations to the test 
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of as searching an analysis as it was in our power to give to them, 
hoping that we might uncover the precise reasons for advancing 
what to us appeared to be a new and mischievous doctrine. With 
all proper respect for so able a Bench, we were unable to satisfy 
ourselves that the steps taken to reach the result in that decision 
were correct. On the contrary, the reasoning appeared to be fal- 
lacious and unsound. 

The doctrine there advanced is plainly at variance with that of 
Rogers v. Burlington (1865 ),! and Mitchell v. Burlington (1866).? 
But the opinion of Mr. Justice Lamar did not in terms overrule 
these early decisions. It has been left to the court at the present 
term to take this step, and to announce that the later cases in this 
court are tobe regarded as overruling the two decisions mentioned. 
This announcement, it is apparent, must be understood as the judi- 
cial interpretation of what Merrill v. Monticello really means. The 
announcement is made in The City of Brenham v. The German- 
American Bank, decided March 28, 1892, Mr. Justice Blatchford 
delivering the opinion of the court, Justices Harlan, Brewer, and 
Brown dissenting.® 

Because the stand now taken by the court reverses the settled 
doctrine of years, and threatens to lead to consequences that are 
far-reaching and greatly to be deplored, — in plain words, because 
of the mischief that these views are likely to work if they shall be 
adhered to, — we think that we are warranted in returning to the 
subject for the purpose of submitting one or two further considera- 
tions that bear upon the fallacy of the underlying proposition upon 
which this novel doctrine is sought to be based. 

We may, therefore, state briefly the material facts of the Bren- 
ham case, and quote the language of the learned justice, in which 
he declares that the city had no power to issue the bonds in 
question. 

The city of Brenham, Texas, plaintiffs, by writ of error to the 
Circuit Court of the United States for the Western District of 
Texas, sought to reverse a judgment against it for $5,510 upon its 
coupons. The bonds were of an issue of $15,000 in the usual 
form, bearing interest at ten per cent, and dated July 31, 1879. 





13 Wall. 654. 

2 4 Wall. 270. 

* The case was argued while the late Mr. Justice Bradley was on the bench, Upon 
his death, the court, consisting of eight justices, ordered a re-argument. The decision, 


therefore, is that of five justices to three. 
Co 














er oe 








* 
. 


THE SUPREME COURT AND MUNICIPAL BONDS. 75 


On their face they bore the title, “Bonds for General Purposes, ” 
and referred to an ordinance of the city authorizing their issue. 

The Legislature of Texas, it seems, passed an Act, Feb. 4, 1873, 
incorporating the city of Brenham. Its population was over four 
thousand and less than ten thousand inhabitants.. The charter, 
among other things, provided “That the city council shall have 
the power and authority to borrow for general purposes not ex- 
ceeding ($15,000) fifteen thousand dollars on the credit of said 
city.” Another article of the Act of Incorporation reads: “ Bonds 
of the corporation of the city of Brenham shall not be subject to 
tax under this Act.” 

The city council, June 7, 1879, by ordinance voted to issue 
$15,000 ten per cent coupon bonds, to be sold by the mayor and 
finance committee as the same might be required for general pur- 
poses, but at no greater discount than five per cent. The bonds 
were issued under date of July 31, 1879. Three thousand dollars 
were used for the fire department. The remaining twelve thousand 
(of which the German-American Bank, of New York city, became 
eventually the owners) were devoted to the purchase of depot 
grounds, and of the right of way ofa railroad through the city. 

At the argument, certain sections of one of the articles of the 
constitution of Texas of 1876, respecting the right of cities to lay, 
assess, and collect taxes, were alluded to ; but they are not material 
to the present discussion, seeing that the court has put its decision 
upon the ground of a want of power in the charter to issue a nego- 
tiable bond, irrespective of any consideration of the effect of the 
constitution. : 

The court below (Boarman, J.) charged the jury (35 Federal Re- 
porter, 185) that the power in the city to borrow money carried 
with it the authority to issue the bonds. “It may be that the limi- 
tation of the power to tax beyond one quarter of one per cent im- 
pairs the ability of the defendant to pay the bonds and coupons ; 
but I do not think it denies the capacity of the corporation in 1879 
to issue the bonds as commercial paper and bind the constituency 
to the payment thereof.” To this instruction the defendant ex- 
cepted, on the grounds, first, “that under the constitution of 
Texas the expense of carrying out the general governmental pur- 
poses of the defendant is to be defrayed by the levy of a tax, and 
not by the issuance of bonds ; and, second, that the bonds are not 
clothed with the incidents of commercial paper. ” 

The point as to the want of authority to issue the bonds was also 
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raised by demurrer. The demurrer was overruled, and the defend- 
ants saved their exception. 

Mr. Justice Blatchford says: “The principal contention on the 
part of the defendant is, that it was without authority to issue the 
bonds, and that they were void for all purposes and in the hands of 
all persons. This point is presented with reference to the charter 
of 1873, considered apart from the provisions of the constitution of 
1876, and also with reference to the effect which the constitution 
had upon the power claimed under the charter. ” 

In. order justly to estimate the force of the reasoning adopted 
by the court, it becomes needful to quote freely from Mr. Justice 
Blatchford’s opinion. After citing from the article of the constitu- 
tion conceived to be applicable, the justice proceeds as follows : 


“There is nothing in the charter of the defendants which gives it any 
power to issue negotiable interest-bearing bonds of the character of those 
involved in the present case. The only authority in the charter that is 
relied upon is the power given to borrow, for general purposes, not ex- 
ceeding $15,000, on the credit of the city. The power given to the de- 
fendant by Section 4 of Article XI. of the Constitution — the defendant 
having a population of less than ten thousand inhabitants at the date 
of its charter and at the date of the ordinance—-was only the power 


to levy, assess, and collect an annual tax to defray the current expenses _ 


of its local government, not exceeding for any one year one fourth of 
one per cent. 

“That in exercising its power to borrow not exceeding $15,000 on its 
credit, for general purposes, the city could give to the lender, as a voucher 
for the repayment of the money, evidence of indebtedness in the shape 
of non-negotiable paper, is quite clear; but that does not cover the right 
to issue negotiable paper or bonds unimpeachable in the hands of a doma- 
fide holder. In the present case, it appears that Mensing bought from 
the defendant $5000 of the bonds at ninety-five cents on the dollar, and 
that other $7000 of the bonds were sold by the city for the same price, it 
thus receiving only $11,400 for $12,000 of the bonds, and suffering a 
discount on them of $600. The city thus agreed to pay $12,000, and 
interest thereon, for $11,400 borrowed. This shows the evil working of 
the issue of bonds for more than the amount of money borrowed. . . . 

“The power to borrow the $11,400 would not have been nugatory, un- 
accompanied by the power to issue negotiable bonds therefor.’ 

“The confining of the power in the present case to a borrowing of 





‘Merrill v. Monticello, 138 U, S. 673; Williams v, Davidson, 43 Tex. 1; City of 
Cleburne v. Railroad Co., 66 Tex.461 ; 1 Dillon on Municipal Corp., 4th ed., § 89 
and notes, § 91, m. 2; § 126, 2.1 ; §§ 507, 507 2. 
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money for general purposes on the credit of the city, limits it to the power 
to borrow money for ordinary governmental purposes, such as are gener- 
ally carried out with revenues derived from taxation; and the presump- 
tion is that the grant of the power was intended to confer the right to 
borrow money in anticipation of the receipt of revenue taxes, and not to 
plunge the municipal corporation into a debt on which interest must be 
paid at the rate of ten per centum per annum, semi-annually, for at least 
ten years. Itis easy for the Legislature to confer upon a municipality, 
when it is constitutional to do so, the power to issue negotiable bonds; 
and under the well-settled rule that any doubt as to the existence of such 
power ought to be determined against its existence, it ought not tobe 
held to exist in the present case.” 


The opinion then proceeds to review a number of cases, ending 
with Merrill v. Monticello, from which the justice quotes at con- 
siderable length, and closes by saying: ‘‘ As there was no author- 
ity to issue the bonds, even a dona fide holder of them cannot have 
a right to recover upon them or their coupons.” 

What is likely first to attract the reader’s attention is the fact 
that the opinion rests the decision of the case squarg}yupon the 
ground that the power given the city by charter to borrow money 
for general purposes does not authorize the city to issue negotia- 
ble bonds. We wish in this article to be understood as not pass- 
ing upon the question of the validity of the bonds generally; we 
are concerned only with the doctrine of the meaning of a power 
granted a municipal corporation to “ borrow money.” 

The highly important inquiry as to the legitimacy of the pur- 
pose for which the bonds were to be used, appears to have been 


considered here as of little moment. True, the court says that the 


power of the city to borrow is limited to borrowing “money for 
ordinary governmental purposes, such as are generally carried out 
with revenues derived from taxation.” But the court does not go 
on to determine whether the purposes disclosed were within the 
scope of such general purposes as the city was empowered to bor- 
row money for. To purchase hose and pay for a steam fire-engine, 
might seem appropriate purposes ; but to buy depot grounds, and 
the right of way for a railroad, are purposes that perhaps would 
admit, to say the least, of some doubt. The fact that the opinion 
attaches nq significance whatever to the object for which the 
bonds oe actually used, but directs its entire reasoning to the 
question of the true meaning of the power to borrow money, com- 
mits the court all the more strongly to the proposition which, 
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as has already been indicated, we cannot but regard as wholly 
unsound. 

The example given by Mr. Justice Blatchford of the “ evil work- 
ing of the issue of bonds for more than the amount of the money 
borrowed,” and the mention of a presumption that the grant 
of power in the charter was not intended to “plunge the 
municipal corporation into a debt on which interest must be paid 
at the rate of ten per centum per annum semi-annually for at least 
ten years,” are well designed to satisfy the reader that the city of 
Brenham, Texas, in 1879, could not borrow at a rate quite so fav- 
orable as the city of Boston, Massachusetts. The court are care- 
ful, however, not to decide that the purpose was w/tra vires. 

In this connection it may be remarked that there is much good 
sense in what Mr. Justice Grier says, in one of the earliest of the 
these bond decisions :— 


“ Although we doubt not the facts stated as to the atrocious frauds 
which have been practised in some counties in issuing and obtaining 
these bonds, we cannot agree to overrule our Own decisions and change 
the law to suit hard cases. The epidemic insanity of the people, the folly 
of county officers, the knavery of railroad ‘speculators,’ are pleas that 
might have just weight in an application to retain the issue or negotia- 
tion of these. bonds, but cannot prevail to authorize their repudiation 
after they have been negotiated and have come into the possession of 
bona-fide holders.” * 


Let us endeavor to ascertain, then, by just what process of rea- 
soning it is that the learned justice arrives.at the conclusion that 
the city of Brenham had no power under its charter to issue a 
negotiable bond. 

The prevailing thought in the judicial mind appears to be that 
to borrow money is one thing,— to give a negotiable bond as a 
means of borrowing money is another and a distinct thing. The 
power to give certificate of indebtedness or a voucher does not, 
says the opinion, “cover the right to issue negotiable paper or 
bonds unimpeachable in the hands of a dona-fide holder.” 

Certainly not. They are two different rights. But both of 
them are methods of borrowing money. It is not apprehended 
that the bank in this case claimed that the city’s right to issue 
the bonds was “covered ”’ by its undisputed right to give to its 
creditor an ordinary certificate of indebtedness. Mr. Justice 








1 Mercer County v. Hackett (1863), 1 Wall.96. 
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Blatchford quotes with approval the following language of Mr. 
Justice Lamar in Merrill v. Monticello: “To borrow money and 
to give a bond or obligation therefor which may circulate in the 
market as a negotiable security freed from any equities that may 
be set up by the maker-of it, are in their nature and in their legal 
effect essentially different transactions.” 

Now we undertake to say that confusion of thought is betrayed 
in the proposition just stated. It is not true in the sense in 
which it is here used. To borrow the money for which the bond 
is given (and that is the only money that figures in the business), 
and to give the bond, is but one transaction. When a bank cus- 
tomer borrows a hundred dollars from the bank, and gives his 
promissory note therefor, there are not two transactions. Borrow- 
ing money from a bank means giving a note, 

To give an evidence of indebtedness as a voucher, to pass a 
promissory note, to handover a negotiable bond, — what are these 
acts but so many modes of executing the same power ; namely, a 
power to borrow money? It is usual and customary — nay, it is 
universal — when sums of money of any considerable amount are 
borrowed, for the debtor to give his negotiable note or bond for its 
payment. , The creditor does not lend except he receives at the 
same time, and asa part of the transaction, this kind of a security. 
A power to borrow implies, ex vi termini, the right to issue nego- 
tiable paper to secure payment of the sum borrowed. 

Article I., Section 8, of the Constitution of the United States 
empowers Congress to “ borrow money on the credit of the United 
States.” Has any one been heard to question the authority of 
Congress, under this clause, to provide for the issuing of negotiable 
bonds of the United States? If it bé asked why not, the reply 
is obvious : Because Congress, being empowered to borrow money, 
has the exclusive right to determine upon the time when the neces- 
sity shall have arisen for resorting to its exercise, as well as the 
means by which the money can most conveniently be obtained. 
To put down the rebellion, the government “borrowed money” 
of its citizens and of Europe. Borrowing the money and issuing 
the bonds were not two entirely distinct transactions. 

The powers of a municipal corporation are limited, of course, by 
its charter. Every one admits that it is wise and prudent to -re- 
strict such bodies within certain well-defined bounds. This useful 
end may be attained, however, by applying circumspection to the 
purposes for which the corporate body is allowed to exercise its 
chartered powers. 
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Has a city the right to borrow money for general purposes? A 
strict rule may with great propriety narrow the limits within which 
the term “general purposes” shall be applied. Such, indeed, is 
the field for the legitimate exercise of this safe principle of con- 
struction ; but it is error to maintain that such a principle has 
epellannitin to the mode of effectuating a power to borrow. 

Mr. Justice Blatchford reviews the prior decisions of the Su- 
preme Court ; but it is unnecessary to follow him here, because his 
steps are snghy a repetition of those taken by Mr. Justice Lamar 
in the Monticello case. And it is upon the Monticello decision 
that the present opinion practically rests; so that it may be said 
that the reasoning offered to us is that upon which comment has 
already been made in our November article. It substantially 
amounts to this that a municipal corporation has limited powers 
only ; it can do only certain things ; or, as Mr. Justice Field well 
phrases it, — 


“Municipal corporations are established for purposes of local govern- 
ment, and in the absence of specific delegation of power cannot engage 
in any undertakings not directed immediately to the accomplishment of 
these purposes. Private corporations created for private purposes may 
contract debts in connection with their business, and issue evidences of 
them in such form as may best suit their convenience. The inability of 
municipal corporations to issue negotiable paper for their indebtedness, 
however incurred, unless authority for that purpose is expressly given or 
necessarily implied for the execution of other express powers, has been 


affirmed in repeated decisions of this court.”’* 


* 


To issue negotiable bonds we are told is to “ plunge the municipal 
corporation into debt,” which leads to abuses ; and the Legislature 
may, if it see fit, grant the right, but city councils ought not to have 
it unless given in special terms. Hence, inasmuch as it is one thing 
to borrow money and an essentially different thing to give a negoti- 
able bond therefor, it follows that when the Legislature empowers 
a city to borrow money, it means that the city may givea certificate 
of indebtness to the creditor that is non-negotiable, nothing 
more. 

The fallacy that lurks in this argument consists in transferring 
to the interpretation of the term “borrow money” a strictness of 
construction that does not belong there,—that belongs only toa 
determination of the objects for which money may be borrowed. 
The expression, “for general purposes,” may properly enough be 





+ Hill v. Memphis, 134 U. S. 203. 
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restricted within such limits as the courts shall deem to be re- 
quired for the protection of the taxpayer; but there is really no 
good reason for disturbing settled rules of construction, and de- 
priving the term “to borrow money” of its ordinary and usual 
meaning, . 

If the court seeks to discover what the Legislature of Texas, in 
1873, meant when it conferred the chartered power upon the city 
of Brenham to borrow money for general purposes,! there would 
seem to be two obvious replies to such inquiry. 

First. It meant to give the right to borrow money by the usual 
and customary methods that were prevailing among municipal 
corporations at that period in the State of Texas. 

Second. By providing, in the very Act creating the charter, that 
the bonds of the city of Brenham should not be subject to tax, the 
Legislature clearly indicated a purpose to clothe the city with au- 
thority to issue a negotiable bond, should it at a future day become 
necessary so to do in the exercise of its power to borrow money. 

The pernicious results that are sure to attend this abrogation by 
a majority of the justices of the Supreme Court of a long-established 
rule of property, it is not easy toestimate. It falls with severity 
upon many prudent holders, who had a right to regard the settled 
construction as incapable of reversal. But this is by no means all. 
It will serve to beget a desire for repudiation in communities other- 
wise disposed promptly to pay their honest debts. It will give a 
pretence to unscrupulous leaders to foment discontent at the ad- 
ministration of municipal finances, and thus tend to precipitate 
disturbances that will inevitably injure to a serious degree the 
credit of their respective localities. It creates distrust, and im- 
parts a shock to a class of securities in which a large number of 
persons of moderate means are vitally interested. Finally, with 
no corresponding advantage gained, it stigmatizes the Supreme 
Court of thirty years ago, and of succeeding years, as having been 
mistaken upon a plain point of law, and does so for reasons which 
to the minds of many of the Bar are wholly inadequate and radically 
unsound. 





1 What did the phrase “to borrow money ” mean in 1873, when Brenham took her 
charter? That is the sole inquiry, Did the Legislature and the city unite in a mutual 
understanding of its meaning? What the justices to-day may think such a term ought 
to mean, as a question dé novo, is interesting ; but in 1873 there was no divergence of 
opinion upon this point. It simply meant power toobtain money in the method then 
everywhere resorted to by municipal corporations having occasion to borrow. 


—_, 
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The foregoing observations, we may say by way of postscript, 
had assumed their present form with no opportunity on our part 
to learn what were the views of the dissenting members of the 
court. Now that the opinion of Mr. Justice Harlan — concurred 
in by Messrs. Justices Brewer and Brown —is printed, we feel 
compelled, for lack of space, to content ourselves with only the 
briefest reference to what is there ably and convincingly put. 

Mr. Justice Harlan controverts the statement of the majority 
of the court that Rogers v. Burlington has been overruled by later 
adjudications : — 


“We cannot give our assent to the doctrine announced in the present 
case, nor — we submit with some confidence — is that doctrine sustained 
by any decision of this court which has been cited.” 


The opinion then takes up the decisions cited by Mr. Justice 
Blatchford, and points out that in no one of them was a question 
raised as to negotiable securities being issued under an express 
power to borrow money. 

Inasmuch as Mr. Justice Harlan united with his brethren in 
deciding Merrill v. Monticello, it is interesting to note how he dis- 


poses of the conclusions of the court in that case. We quote as 
follows :— 


“The case which seems to be much relied on to support the present 
judgment is Merrill v. Monticello ; but we submit that it does not sus- 
tain the broad doctrine that negotiable securities may not be issued in 
execution of an express power to borrow money. What could or could 
not be done under,such a power was not a question involved in that case. 
The question was whether authority in the town of Monticello to issue 
negotiable bonds could be zmf/zed, not from an express but from an zm- 
plied power to borrow money. After observing that, under the laws of 
Indiana, the proposition that a town has an zmf/zed authority to borrow 
money, or contract a loan, under the conditions and in the manner ex- 
pressly prescribed, was not to be controverted, the court, speaking by 
Mr. Justice Lamar, said: ‘But this only brings us back to the question, 
Does the zmplied power to d0rrow money or contract a loan carry with it 
a further implication of power to issue negotiable bonds for that amount, 
and sell them in open market? ’ 

“The question in that case, as framed by the court, clearly shows that 
it was. only considering whether an authority in a municipal corporation 
to issue negotiable securities could be imlied from a power to borrow 
which was itself to be ¢mplied from other powers granted. This also 
appears from the following clause in the opinion: ‘It is admitted that 








THE SUPREME COURT AND MUNICIPAL BONDS. 83 


the power to dorrow money, or to incur indebtedness, carries with zt the 
power to issue the usual evidences of indebtedness, by the corporation,to the 
lender or other creditor. Such evidences may be in the form of promts- 
sory notes warrants and,perhaps,most generally,in that of a bond.’ And 
it is further shown by the fact that the opinion, referring to the clause in 
Police Jury v. Britton, above quoted, which states that authority in a mu- 
nicipal corporation to issue negotiable securities may be implied from an 
express power to dorrow money, states that it has no application to the 
case then before the court, in which the attempt’was made to zmply 
authority to issue negotiable bonds simply from an cmplied power to 
borrow money.” 


This explanation, we may be permitted to say, strikes us as not 
particularly happy. That decision, it is true, does not deal with the 
meaning of an express power to borrow money; but Mr. Justice 
Lamar’s opinion, in unmistakable terms, assumes to point out and 
to dwell upon a distinction between a power to borrow money and 
a power to issue negotiable securities. As stated in our former 
article, we fail to perceive the difference, in the logical consequences 
involved, between an implied power, once legally established, and 
a power created in express terms, to borrow money. 

_ Mr. Justice Harlan cites City of Savannah v. Kelly,! as very much 
in point ; and quotes with approval from Judge Dillon as follows : 


“ Express power to borrow money, perhaps, in all cases, but especially 
if conferred to effect objects for which large or unusual sums are required, 
— as, for example, subscriptions to aid railways and other public improve- 
ments, — will ordinarily be taken, if there be nothing in the legislation to 
negative the inference, to include the power (the same as if conferred 
upon a corporation organized for pecuniary profit) to issue negotiable 
paper with all the incidents of negotiability. ” 2 


The provision in the Brenham charter that donzds shall not be 
subject to tax, is referred to as justifying the application of the rule 
laid down by Dillon. The opinion closes with the following em- 
phatic protest :— 


“Tt seems to us that the court, in the present case, announces for the 
first time that an express power in a municipal corporation to borrow 
money, for corporate or general purposes, does not, under any circum- 
stances, carry with it, byimplication, authority to execute a negotiable 
promissory note or bond for the money so borrowed, and that any such 





1108 U. S. 184. 
? 1 Municipal Corporations, 4th ed., § 125, 
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note or bond is void in the hands of a dona-fide holder for value. There 
are, perhaps, few municipal corporations anywhere that have not, under 
some circumstances, and within prescribed limits as to amount, express 
authority to borrow money for legitimate corporate purposes. While this 
authority may be abused, it is often vital to the public interests that it be 
exercised. But if it may not be exercised by giving negotiable notes or 
bonds as evidence of the indebtedness so created, — which is the mode 
usually adopted in such cases, — the power to borrow, however urgent the 
necessity, will be of little practical value. Those who have money to 
lend will not lend it upon mere vouchers or certificates of indebtedness. 
The aggregate amount of negotiable notes and bonds, executed by muni- 
cipal corporations for legitimate purposes, under express power to bor- 
row money simply, and now outstanding in every part of the country, 
must be enormous. A declaration by this court that such notes and 
bonds are void, because of the absence of exfress legislative authority to 
execute zegotzadle instruments for the money borrowed, will, we fear, pro- 
duce incalculable mischief. Believing the doctrine announced by the 
court to be unsound upon principle and authority, we do not feel at 
liberty to withhold an expression of our dissent from the opinion.” 


It may fairly be assumed that the profession will not be disposed 
to suffer a doctrine of this wide application, upheld as it is by five 
justices in the face of a dissent so vigorous, to pass unchallenged. 
When a vacancy in the court shall no longer exist, it will be well 
if the question can be brought before a full bench of nine justices; in 
a form fitted for a most careful review of the whole subject. What- 
ever may be the conclusion then reached it is to be hoped that it 
will be supported by a process of reasoning that can leave no room 
to question its logical soundness. 


Frank W. Hackett. 


WASHINGTON, D. C. 
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LEGISLATIVE CONTROL OVER CONTRACTS 
OF EMPLOYMENT: THE WEAVERS’ FINES 
BILL. 


— Legislature of Massachusetts during the session of 1891 
passed an Act popularly known as the “ Weavers’ Fines 
Bill.”1 The first section of this Act is as follows :— 


“No employer shall impose a fine upon or withhold the wages or any 
part of the wages of an employé engaged at weaving, for imperfections 
that may arise during the process of weaving.” 


The second section provides penalties for violations. 

The constitutionality of the Act has recently been tested in the 
case of Commonwealth v. Perry.2, The defendant, a manufacturer 
under indictment for a violation of the Statute, was found guilty in 
the lower court ; but his exceptions taken at the trial have been 
sustained in the Supreme Court, on the ground that the Legisla- 
ture had no power to pass the Statute in question. 

Two other States, Ohio and Illinois, have laws similar to the 
Weavers’ Fines Bill.? These laws, however, are more general in 
their terms, and apply to all employers of workmen, the class of 
weavers not being the object of special protection. They have 
come into existence within a few months, and have not yet been 
discussed in the courts. The case of Commonwealth v. Perry is 
the first of its kind, and the decision, having been rendered by a 





' Stat. 1891, c. 125. 

228 N, E. Rep. 1126, Dec., 1891. 

3 Statute of Ohio, approved April 29, 1891, contains the following clause : “* Who- 
ever, without an express contract with his employé, deducts or retains the wages, or 
any part of the wages, of such employé for ware, tools, or machinery destroyed or dam- 
aged, shall be liable” both in penalties specified and in civil action brought by the 
party aggrieved. 

Statute of Illinois, approved May 28, 1891, in section 3, declares it to be “ unlawful 
for any person, company, corporation, or association employing workmen in this State 
to make deductions from the wages of his, its, or their workmen, except for lawful 
money, checks, or drafts actually advanced without discount, and except such sums as 
may be agreed upon between employer and employé which may be deducted for hos- 
pital or relief fund for sick or injured employés.” Section 4 provides that any de- 
ductions from wages may be recovered in appropriate action, and no off-set or 
counter-claim of any kind shall be allowed. Section 5 provides penalties for viola- 
tions and evasions. 

12 
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court of great authority, will undoubtedly stand as a precedent. 
The Statutes, moreover, belong to a class of legislation which has 
come into great prominence within the last few years; namely, 
legislation designed to adjust the relations of working-men to their 
employers by regulating the manner of employment, the hours of 
labor, and the payment of wages. It cannot be uninteresting, 
therefore, to examine the rule of constitutional law applied to 
defeat the Massachusetts Statute. 

Let us briefly summarize the argument of the court. After 
stating that weaving is done in pursuance of a contract between 
employer and employé, and that imperfect weaving may often be 
due to negligence or want of skill on the part of the employé, the 
court proceeds to say that the object of the Statute is to forbid the 
withholding of any part of the contract price for non-performance 
of the contract,.and to compel payment of the same price for work 
which in quality falls far short of the requirements of the contract 
as for that which is properly done, the only remedy left to the 
employer being the valueless one of a suit for damages. 

Among the fundamental rights secured by the Declaration of 
Rights of Massachusetts, the court refer to the right of acquiring, 
possessing, and protecting property,! and hold that within this 
right is included the right to make reasonable contracts under the 
protection of the law. Attention is also called to the clause of the 
Federal Constitution forbidding the States to pass laws impairing 
the obligation of contracts.2. Now, in the opinion of the court, 
the Weavers’ Fines Bill may have either of two interpretations : 
(a), it may be held to permit a manufacturer to hire weavers, and 
to agree to pay a certain price for work done with care and skill, 


at the same time placing the employer under penalty to pay the _ 


price, though there may be failure of performance on the part 
of the employé; or (4), it may be held to permit the hiring of 
weavers only upon terms that the price for good work shall be 
paid, no matter how badly the work may be done. The Statute is 
unconstitutional under either interpretation : under (a), because it 
renders the contract of no effect, the essential element being that 
full payment shall not be made until there has been full perform- 
ance ; under (4), because it is an interference with the right to 
make proper and reasonable contracts in conducting a legitimate 
business. 





1 Constitution, Massachusetts, Declaration of Rights, art. i. 
2 Constitution, United States, art. i. § 10. 
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A dissenting opinion, briefer than we might have desired, in 
view of the importance of the principles involved, was delivered 
by Judge Holmes. His points are as follows: (t) A Statute can- 
not impair the obligation of a contract made after the Statute went 
into effect; (2) this Statute does not interfere with the right of 
acquiring, possessing, and protecting property more than laws 
against usury and gaming; (3) though it may be urged that the 
power to make reasonable laws impliedly prohibits the making of 
unreasonable laws, yet legislation should not be overturned on this 
ground, “unless there is no room for honest difference of opinion ;” 
(4) if the Statute is regarded as putting an end to guantum merutt 
and recoupment for defective quality not amounting to failure of 
consideration, it puts an end to innovations in the common law, 
and there is no objection to doing so; (gs) if the Statute was 
passed with a view to prevent cheating of workmen by a pretence 
of imperfect work, it cannot be declared void as based on a false 
assumption made by the Legislature. It is as if in the view of the 
Legislature an honest tool were taken away from the employer 
because it was used dishonestly. 

That the right of the citizen to carry on a lawful business, and 
to make all contracts necessary for that purpose, is included in the 
right of acquiring and possessing property, is generally admitted. 
At the same time it must also be admitted that the right is not an 
absolute one, and that it is subject to the same limitations as rights 
of property in general. The nature and extent of these limitations 
has been discussed in a great number of cases, to some of which 
we shall have occasion to refer. In the dissenting opinion of Judge 
Holmes, we find suggested one of the limitations on the right of 
the citizen to be protected in his property. Judge Holmes does 
not use or define the phrase “police power ;’’ yet it is a proper 
inference that in his view the Weavers’ Fines Bill is to be classi- 
fied as an exercise of the police power by the Legislature. The 
existence of this power is ignored in the prevailing opinion. If 
the Statute can be sustained, it is only as a legitimate exercise of 
the police power. It is necessary, therefore, to discover what is 
meant when that power is mentioned. 

This is not the place for an extended review of the cases which 
have sustained the right of the Legislature to exercise the police 
power, and which show the almost infinite variety of senses in 
which the phrase “police power’’ may be used. We may leave 
unnoticed health and quarantine laws, and proceed at once toa 
class of cases much nearer Commonwealth v. Perry. 
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Perhaps the most widely quoted exposition of the police power 
in its relation to property rights is that given by Chief Justice 
Shaw in Commonwealth v. Alger.! It is there said that “rights 
of property, like all other social and conventional rights, are sub- 
ject to such limitations in their enjoyment as shall prevent them 
from becoming injurious, and to such reasonable restraints and 
regulations established by law as the Legislature under the gov- 
erning and controlling power vested in them by the Constitution 
may think necessary and expedient.” In Munn z, Illinois,” Justice’ 
Field, speaking of the police power, says: “ Whatever affects the 
peace, good order, morals, and health of the community, comes 
within its scope, and every one must use and enjoy his property 
subject to the restrictions which such legislation imposes.”’ 

Many Statutes have been enacted to regulate what are called 
“dangerous’”’ occupations and businesses “affected with a public 
interest.” In Thorp v. Railway Co.3 a law requiring railway 
companies to maintain cattle-guards at crossings, and making 
the companies liable for all damages until the law shall be com- 
plied with, was declared to be a proper regulation for the prevention 
of harm to the community. Judge Redfield remarked that the 
police power in one sense means the power to regulate rights of 
any persons so as to subserve the rights of all others. A similar 
case is that of Railway Co. v. Richmond,* where the Supreme 
Court of the United States upheld an ordinance regulating the 
manner of propulsion of cars in the city of Richmond, notwith- 
standing charter privileges held by the company. 

Though the case of Munn z. Illinois is very familiar, we cannot 
pass over it without a further reference. There a Statute fixing 
maximum rates to be charged by owners of grain elevators in the 
city of Chicago.was questioned, but was declared constitutional. 
The language of the court is as broad as possible. In dealing 
with the clause in the Bill of Rights that no person shall be deprived 
of property without due process of law, it is said that this has 
never been construed by the courts of any State so as to deny the 
legislative power to make all. needful rules respecting the use and 
enjoyment of property. Familiar instances of the unquestioned 
exercise of this power are found in laws regulating ferries and 
mills, fixing compensation in shape of tolls, fixing value of the use 



































17 Cushing, 53. 294 U. S, 113. 
327 Vt. 140. 496 U. S. 521. 
594 U.S. 113. Vid, People v. Budd, 22 N. E. Rep. 670 (N .Y.). 
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of money, and giving municipal bodies power to regulate the 
charges of hackmen, and the weight and price of bread. The 
Constitution, it is held, is not infringed by a law regulating busi- 
ness, which may render property used to carry on the business less 
valuable. This case and the Granger cases in general sustain the 
right of the Legislature to interfere between persons engaged in 
certain lines of business and people who deal with them, in order 
to settle conflicting interests. The question suggested is, When 
does a particular business become affected with a public interest ? 

We approach nearer the case under consideration in taking up 
the “ Mill Acts” and the Acts permitting the draining of swamp- 
lands in spite of objection on the part of the owners of some of the 
land. In Head v. Amoskeag Co.! the questions arose upon peti- 
tion by the company, whether the construction of the company’s 
dams and mills and the flowing of Head’s lands under authority 
given by the Mill Acts of New Hampshire were of benefit to the 
people, and whether by such flowing, Head’s property was taken 
without due process of law and in violation of the right to acquire 
and hold property. The decision answered the first question in the 
affirmative, the second in the negative. Justice Gray said that it 
was unnecessary to decide whether the taking of land under the 
Mill.Acts is a taking under the right of eminent domain ; but such a 
Statute, considered as regulating the manner in which the rights of 
proprietors of land adjacent to a stream may be asserted and en- 
joyed, with a due regard to the rights of all and to the public good, 
is within the constitutional power of the Legislature. In other 
words, the Legislature may, for the public good, provide for the 
settlement of adverse claims,—that is, may settle people’s quar- 
rels for them by regulating ‘the manner in which property rights 
may be enjoyed. 

The case of Wurts v. Hoagland ? decided that a Statute of New 
Jersey which provided for the drainage of any low or marshy land 
within the State, upon proceedings instituted by at least five own- 
ers of separate lots of land included in the tract and not objected 
to by the owners of the greater part of the tract, was valid, without 
reference to the right of eminent domain. The opinion in the 
case seems to imply that the draining of these lands, though held 
by private citizens, who would reap the benefit primarily, was a 
matter of sufficient public concern to justify an exercise of the police 
power. 





1113 U.S. 9. * 114 U. S. 606, 
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The laws against the manufacture and sale of oleomargarine are 
among those whose effect has been to restrict the right of the citi- 
zen to enter into any lawful business, and to make contracts in 
carrying on such business. The Missouri Court of Appeals, in 
State v. Addington, in reviewing a conviction under a Statute for- 
bidding the manufacture of oleomargarine, said that the Declara- 
tion of Rights does not mean “that all persons have an absolute 
right to life and property, and to the enjoyment of the gains of 
their own industry. On the contrary, each of the enumerated 
rights is held in subordination to the rights of society.” The 
situation was summed up as follows: “A practice has sprung 
up which operates to defraud the people of their right of choice as 
to what they will eat, with reference to an article of food of con- 
stant and universal consumption. The Legislature has passed an 
Act which, if properly administered, will nip the practice in the 
bud. The courts must uphold and administer this Act as a valid 
exercise of the police power.” 

In. People v. Marx,” the Supreme Court of New York declared 
an Oleomargarine Act unconstitutional ; but in People v. Aron- 
sonberg,’a later Statute, applying to the same article, was sustained, 
on the ground that while the previous Statute was aimed at every 
article designed to take the place of dairy butter, this Statute was 
aimed simply at articles designed to be @mztations of butter, and 
calculated to deceive; hence, in the view of the court, the later 
Statute was constitutional, as an attempt to prevent fraud. The 
Legislature has power to enact such laws as it may deem necessary 
to prevent the simulated article being put on the market in such 
form or manner as may be calculated to deceive. In Powell z. 
Pennsylvania,‘ the Supreme Court of the United States refused to 
overrule a decision of the Pennsylvania court upholding an oleo- 
margarine law, the reason given being that it could not be ad- 
judged that Powell’s rights had been infringed by the Statute 
without holding that although it may have been enacted in good 
faith for the protection of public health, it had in fact no real or 
substantial relation to those objects. 

An interesting class of cases in the South have dealt with laws 
prohibiting within specified districts the sale or the transportation 
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by night of cotton in the seed. Mangan v. State,! approving Davis 
v. State,? declared such laws to be constitutional. Commonwealth 
v. Alger and Munn yz, Illinois were relied upon by the court. 
Quoting from the earlier case in the same State, it was said that 
“the primary object of this law is not to interfere with the rights 
of property or its vendible character. Its object is to regulate 
traffic in the staple agricultural product of the State, so as to pre- 
vent a prevalent evil, which, in the opinion of the law-making power, 
may have done much to demoralize agricultural labor, and destroy 
the legitimate profits of agricultural pursuits, at least within the 
specified territory ; . . . the necessity for such legislation, its pro- 
priety, justice, and wisdom, being a matter for legislative deter- 
mination.” A law of the same character was sustained by the 
North Carolina court in State v. Moore.’ It was held to be a 
legitimate exercise of the police power in line with Commonwealth 
v. Alger, Thorp v. Railway Co., and other similar cases which 
have not been mentioned.* Its object was ‘“‘to protect planters by 
withdrawing the temptations offered to dishonest men to take from 
their fields, store-houses, or gin-houses, a valuable product that is 
so difficult to identify and reclaim, and to sell it to dealers under 
cover of the darkness.” 

Let us now glance at the situation in Massachusetts which led 
to the passage of the Weavers’ Fines Bill. There were two classes 
of people in the community, whose interests in some respects were 
mutual, in others, antagonistic. On the one hand were the manu- 
facturers ; on the other, their employés,—the weavers. The posi- 
tion of the former was by farthe stronger, because they controlled 
the money supplies upon which the latter depended for existence. 
The manufacturers had the power to punish their employés by 
levying fines, or, what is the same thing, by withholding wages. 
This power was of a nature to permit great abuse. It is true that 
imperfect work was often returned bythe weavers. In many cases 
the imperfections were due to negligence and lack of skill; in 
many others, they were due to causes over which the weavers had 
nocontrol. The injustice of the practice of withholding wages lay in 





1 76 Ala. 60 (1884) ; Laws of Sess. 1878-79, p. 206. 

? 68 Ala. 58. 

3 Laws of North Carolina, 1887, c. 81, amended by Law of 1889, c. 187, 219; 104 
N. C, 714 (1889). 

* Butcher, &c. Co. v. Crescent, &c, Co,,111 U. S.46; Beer Co. v. Massachusetts, 
97 U.S. 25; State v. Mugler, 29 Kan. 259. 
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the fact that often no distinction was made between the two sources 
of imperfect work. The workmen were not in a position to compel 
an observance of the distinction, and they insisted that the law 
should protect their interests. 

Here there was a standing quarrel to be settled. It seemed 
necessary to place the two classes on a more equal footing. For 
this purpose the police power of the State was invoked. It was 
enacted that the employer should not use his position to the 
weavers’ disadvantage, just as in the Drainage Acts it was declared 
that one owner of land should not, by withholding his consent to 
the proposed improvement, injure the interests of adjacent owners, 
and as in the Mill Acts it was declared that owners of land on 
streams should not delay industry by refusing to submit to flowage. 
In establishing the constitutionality of these Acts, it was argued 
that the public interest was conserved by the settlement of such 
controversies. Is not the public welfare just as much conserved 
by the settlement of quarrels between employer and employé? 
Are not public improvements and industry equally advanced? The 
object in all these cases seem to be exactly the same. The police 
power seems to be rightly exercised in all of them. 

As to the scope of the Weavers’ Bill, we note that the industry 
itself was not interfered with. Contracts for weaving were just as 
possible after as before the Statute ; in fact, the operation of the 
Statute has been to some extent evaded by contracts for piece- 
work. The emp‘oyer still had it in his power to select workmen 
best fitted for the peculiar industry, and to provide rigid superin- 
tendence. As Judge Holmes suggests, the effect of the law was 
to take away certain remedies, leaving the employer his action 
on the contract. The Legislature declared it to be expedient and 
necessary for the prevention of certain evils, and for the protection 
of industry, that limitations should be placed on the right of em- 
ployers of weavers to introduce, expressly or impliedly, certain 
conditions into their contracts. The reasoning in the cotton-seed 
cases cited above, applies almost strictly to Commonwealth v. Perry. 
Strangely enough, the language of Commonwealth v. Alger, relied 
on in North Carolina and Alabama to sustain extensions of the 
police power, is not followed in the State in which it was used. 

The majority of the court cited a number of cases in support of 
the opinion, and to these we must nowturn. One of them is God- 
charles v. Wiseman,! decided in Pennsylvania in 1886. It was held 

1 113 Pa. St. 431. 
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that a Statute passed in 1881,! forbidding employers to give “store 
orders” in payment of wages, was invalid. Gordon, J., said: “An 
attempt has been made by the Legislature to do what, in this 
country, cannot be done ;_ that is, to prevent persons who are siz 
juris {rom making their own contracts. The Act is an infringe- 
ment alike of the right of the employer and employé; more than 
this, it isan insulting attempt to put the laborers under a legislative 
tutelage which is not only degrading to his manhood, but subver- 
sive of his rights as a citizen of the United States.” The Statute 
is disposed of in this summary manner, without citation of authori- 
ties and without consideration of the immense scope of the police 
power of the Legislature. 

The second of the cases cited is more satisfactory as a statement 
of the view opposed to that of the writer. In State v. Goodwill,” 
a Statute of West Virginia,® which prohibited the issue, for pay- 
ment of wages by persons engaged in mining and manufacturing, 
of any order or paper except such as specified in the Statute, was 
held to be invalid. Referring to the Fourteenth Amendment to 
the Constitution of the United States, and to the Bill of Rights of 
West Virginia, declaring the inviolability of property, the court 
asked: “Can the Legislature, in view of these constitutional guar- 
antees, limit or forbid the right of contract between parties under no 
mental, corporal, or other disability, when the subject of the con- 
tract is lawful, not public in its character, and the exercise of it is 
purely private and personal to the parties?” The principle of the 
decision is, that “a person living under the protection of this gov. 
ernment has the right to adopt and follow any lawful pursuit, not 
injurious to the country, which he may see fit. Andasan incident 
to this is the right to labor, make contracts in respect thereto upon 
such terms as may be agreed upon by the parties, to enforce all 
lawful contracts,” etc. 

The court distinguished this Statute from the Statutes relating to 
railways, elevators, water-milJs, and hackmen, on the ground that in 
the latter the public interest was protected. Strong language was 
used as to the impolicy of permitting such legislation as the Act in 
question to go unchallenged. As before remarked, a distinction of 
this kind seems strained. Inevery case, in the “ Store-order” Acts, 
as well asin the others mentioned, conflicts between certain classes 
in the community seemed dangerous to the State; the public in- 
? Act of June 29, 1881 P. bs: 247. 


2 33 W. Va. 179 (1889) 3 Stat. 1887, c. 63. 
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terest was that private interests should be reconciled. The dis- 
tinction attempted was not proved, and was therefore a begging 
of the whole question. 

In State v. Coal and Coke Co. another section of the same Stat- 
ute which forbade employers to sell to their employés merchandise 
and supplies at a greater profit than to persons not employed by 
them, was held unconstitutional for the same reasons. The rem- 
edy, it was stated, was in the hands of the employé. | 

A third case cited is that of Millitt v. People ;? the distinction 

already criticised is again made, and the rights of the laborer are 
similarly described as in the cases just noted. Thedefendant was 
indicted for failure to obey a Statute of Illinois ® which required all 
owners of coal mines to furnish a track scale upon which to weigh 
coal lifted from the mines, and which provided that all:contracts 
for the mining of coal in which the weighing of the coal as required 
in the Statute should be dispensed with, should be null and void. 
The defendant was discharged, on the ground that there was noth- 
ing in the condition of the laborer in mines to disqualify him from 
~ contracting in regard to the price oi his labor, or in regard to the 
mode of ascertaining that price. * 

Judge Holmes cites the case of Hancock v. Yaden, ® decided in 
Indiana in the same month as State v. Goodwill. The plaintiff in 
this case demanded payment in United States money for services 
as workman in the defendant’s mine. The latter set up a written 
contract whereby the plaintiff agreed to accept payment in goods 
and merchandise at the defendant’s store, and waived his right to 
payment in money. The question was whether this contract was 
valid, a Statute of Indiana forbidding the making of such contracts 
between employers and employés engaged in coal mining. The 
court said: “The right to contract is not and never has been in 
any country where, as in ours, the common law prevails and con- 














* 33 W. Va. 188 (1889). 

? 117 Ill. 294 (1886). 

3 Laws of 1885, p. 221. 

* The court in Commonwealth vw, Perry also cite People v Marx, 99 N. Y. 377; J 
re Jacobs, 98 N. Y. 98, where a law forbidding the manufacture of cigars in tenement 
houses was held unconstitutional, on the ground that while it was ostensibly a health 
law, it was not in fact of suchacharacter; People v. Gillson, 109 N. Y. 389, a case de- 
nying the validity of an Act restraining the giving of prizes in connection with the sales 
of merchandise, See also Z.x parte Kubeck, 85 Cal. 274: an eight-hour ordinance of 
the city cf Los Angelesis held unconstitutional, as an infringement of the right to make 
and enforce contracts. 

5 21 Ind. 366. 
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stitutes the source of all civil law, entirely beyond legislative con- 
trol.”” Numerous instances of legislative control of contracts are 
mentioned. “It cannot be denied, without repudiating all author- 
ity, that the Legislature does possess some power over the right to 
contract; and if it does, then nothing can be clearer than that this 
power extends far enough to uphold a Statute providing that pay- 
ment of wages shall be made in money, where there is no agreement 
to the contrary after the services have been rendered.” It is denied 
that this is class legislation ; it operates on all who are similarly 
situated, and neither confers special privileges nor makes unjust 
discrimination.! 

As an additional authority, we may refer to the case of Weil v. 
State.2 A Statute of Ohio? made it unlawful for the vendor of per- 
sonal property, sold on the condition that the title should remain 
in him until payment in full had been made, totake possession of 
such property without tendering or refunding to the purchaser the 
sums already paid by him. This was held a constitutional enact- 
ment. The decision was that the Legislature simply established 
an equitable rule for an adjustment of claims of parties to such a 
contract. The oppression and hardship which grew into the con- 
tracts formerly allowed, whereby the vendee forfeited not only the 
property, but also the instalments of the purchase price paid by 
him, were remedied. The defendant was at liberty to énter into 
a contract of this kind or not, but having once entered, the Statute 
was binding upon him. This case isclosely analogous to Common- 
wealth v. Perry.* 

It is thus seen that the authorities are divided on the question 
whether the police power should be extended to uphold a Statute 
like that of the Weavers’ Fines Bill. It must be remembered that 
a wide discretion rests in the Legislature. Theconstitutional pro- 
visions protecting the right to enjoy property are not in any sense 
superior to the legislative right to use the police power for the pub- 
lic benefit. An ostensible exercise of the power which in reality 
cannot be sustained from any point of view as legitimately within 





1 Johns v, State, 78 Ind. 332; McAnnich v, Miss.R. R. Co., 20 Ia, 338. 

2 49 Ohio St. 450 (1889). 

3 Stat. May 24, 1885. 

4 For other interesting cases where property rights were held to be constitutionally 
regulated by use of the police power, see Bertholf v. O’Reilly, 74 N. Y. 509; Prentiss 
v. Weston, 111 N. Y. 460; Hawthorn, People, 109 Il. 30: ; Commonwealth v, Mor- 
ningstar, 22 Atl. Rep. 867 ; Commonwealth v. Barrett, 17 S. W. Rep. 336. 
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that power is undoubtedly invalid ;! but if there is any doubt, how- 
ever slight, that doubt must be resolved in favor of the Legislature. 
That is, if from any point of view there is justification for legisla- 
tive interference for the interests of the public, and if the means 
adopted are appropriate to the end, there is no conflict with the 
constitutional guarantees protecting private property, though the 
legislation may restrict property rights. The courts at times lose 
sight of the force of this principle; ¢. g., in State v. Goodwill, 
where much of the language used is not in point, because dealing 
with the Statute there under examination as a matter of public 
policy, Public policy cannot enter into consideration in the deter- 
mination of the constitutionality of an Act of the Legislature. 
That the Statute assumes that the employer is at times dishonest, 
and the employé at times an imbecile, is a political question to be 
discussed in the Legislature. The caution required of the court 
in reviewing legislation has been stated in numerous cases.” 

The Weavers’ Fines Bill in effect simply modified the remedies 
secured to the employer under his contracts for weaving. The 
only constitutional restraint upon changes in remedies seems to 
be this, that no remedies under contracts existing at the time of 
the passage of the Statute can be taken away, if by so doing the 
obligation of the contracts is substantially impaired. A party to 
a contract has a vested right in the contract, and if the law is after- 
wards so changed that the means of legally enforcing the contract 
are materially impaired, the obligation no longer remains the same. 
Such a change in’the laws violates the Federal Constitution.? The 
Constitution, however, does not guarantee that future contracts 
shall be enforced by existing remedies. It does not forbid the 
passing of laws which restrict the operation of future contracts. 
A rule of law allowing certain remedies is like any other rule of 
law. It is subject to amendment or repeal, and all such changes 





1 In re Jacobs, 98 N. Y, 98. 

2 The presumption is always in favor of the validity of the Statute. Hawthorn z, 
People, 109 Ill. 302 ; Chief Justice Shaw in Wellington e¢a/., Petitioners, etc., 16 Pick. 
95; Lehman vz. McBride, 15 Ohio St. 573; Matter of Gilbert Elevated Railway Co.,70 
N. Y. 361; People v. Albertson, 55 N. Y. 50; Mossman v. Higginson, 4 Dallas, 12. 

The Legislature must be the sole judge of the necessity of action. Harshness of the 
measures adopted has no effect on the question of power. Bancroft v. City of Cam- 
bridge, 126 Mass. 438 ; Eastman v. State, 109 Ind, 278; Missouri Pacific Railway Co, 
v. Humes, 115 U.S. 512; Powell v, Pennsylvania, 127 U. S. 678. 

8 Knight v. Dorr, 19 Pick. 48 ; Edwards v. Johnson, 105 Ind. 594; Green v, Biddle, 
8 Wheat. 84; Curran v. State, 15 How. 304; Goodale v, Fennell, 27 Ohio St. 432 
W ynehamer z. People, 13, N. Y. 399. 
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are valid if they are made to operate zz futuro. They are even 
valid retrospectively if they do not interfere with vested rights.1 

In the opinion of the court, the remedy left to employers of 
weavers is not one of practical value. While that consideration, 
admitting it to be true, would have been pertinent in a case in- 
volving a contract made before the passing of the Statute, it does 
not seem to be so in discussing a Statute wholly prospective ‘in 
its operation, and passed by the Legislature in the exercise of its 
police power. An employer is given sufficient notice of his rights 
under the contracts he may make. It would be absurd to say that 
he has a vested right in the remedies he may gain, provided he en- 
ters into contracts with his employés. The Statute must be read 
into each contract; it is as much a part of the contract as if ex- 
pressly included.?, Bankruptcy laws are upheld on this ground. 
They limit the rights of creditors, and declare that certain for- 
malities shall operate to discharge the debtor and put an end 
to his liability. The creditor cannot complain; since the laws give 
him full notice of the limitations upon his rights under his 
contracts.® 

In view of these well-settled doctrines, it is somewhat surprising 
that any reference to the clause forbidding the impairment of con- 
tracts should have crept into the opinion of the court in Common- 
wealth v. Perry. The Weavers’ Fines Bill had nothing todo with 
existing contracts, and could not impair obligations arising from 
them. 

Herbert Henry Darling. 


Boston, January, 1891. 





? Commonwealth v. Commissioners, 6 Pick. 501; Sampeyreal v, United States, 7 
Pet. 222; Butterfield v. Rudde, 58 N. Y. 489; Richardson v, Akin, 87 Ill. 138; Read 
v. Bank, 23 Me. 318. 

State Legislatures have unquestionably the right to pass laws which operate to con- 
trol and modify the express or implied provisions of contracts. James v.Stull,g Barb. 
482; Aycock v. Martin, 37 Ga. 124. 

2 Smith v. Parsons, 1 Ohio, 236,242 ; Jewell v. Railway Co., 34 Ohio St. 601 ; Brine 
v. Insurance Co., 96 U. S.627; Weil v. State, 46 Ohio St. 450; Railroad Co. ». 
McClure, 10 Wall, 511 ; Long w. Straus, 107 Ind. 94, 

3 Bigelow v. Pritchard, 21 Pick. 169; Blanchard v. Russell, 13 Mass. 1, 19; Wheel- 
ock v. Leonard, 20 Penn. St. 440; Eckstein v, Shoemaker, 3 Wheat. 15, 
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THe Law ScwHoo.t. — Readers of Professor Langdell’s last Annual 
Report are familiar with the fact that the resoures of the Law School have 
been strained —in reading-room, lecture-rooms, and library alike — by 
its recent growth. The question, has become a very pressing one, how 
to deal with the further increase next year. Such: an increase is reason- 
ably certain. Of the second-year class of 1890-91, 66 per cent returned 
in 1891-92 to complete their course. Ifthe same ratio— an unusually 
low one — holds, the third-year class 1892-93 will be larger than the 
present one by twenty-seven. The present second-year class is now 
stronger by eleven than when it entered the School. If the present first- 
year, instead of gaining eleven, loses the same number, the second-year 
in 1892-93 will still show an increase of twenty-nine. The entering — 
class will probably not surpass the record. But assuming that the first- 
year men and special students remained stationary,— the latter an im- 
probable assumption, for reasons that appear below,—the School would 
nevertheless show a net increase, at the very least, of more than fifty. 
The total will rise above four hundred. The necessity of taking vigor- 
ous steps to meet this emergency, for an emergency it really is, has been 
self-evident. Almost all the changes announced for the coming year are 
referable to this cause. 


In the first place, the facilities of the reading-room, as regards both 
seating capacity and the distribution of books, will be enlarged. For the 
latter purpose, an opening will be made into the stack on the side opposite 
the present desk, and a second and larger delivery desk will be estab- 
lished. The problem of finding extra seats is more difficult. Already 
this year, during the Christmas recess, five new tables have been put in 
the reading-room, in addition to the original twelve. This fills the main 
room ; further crowding is physically impossible. The only resource left 
is the vacant space to the east of the stack, adjoining the new delivery 
desk. When the ceiling is knocked out, and light admitted from above, 
three tables, with seats for forty men, can be placed here. There will 
then be accommodations for about two hundred and fifty men in all. — 
This is the utmost that can be done in preparation for next year. 
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It is undoubtedly with a view to delaying further increase that the 
Faculty have again made admission more difficult, in two ways. Begin- 
ning with the autumn of 1893, no one will be received as a special stu- 
dent without passing the same entrance examination which is set for 
candidates for regular admission. Whether or not the Faculty formally 
abolishes the category of special students after that date, seems imma- 
terial ; for no conceivable motive will exist why any man should desire 
to be one. In order to realize how great a change this is from the not 
distant past, when half the “ Law School Specials” were men who found 
the College too hot for them, one need only refer to the Harvard Cata- 
logue for any year before 1890-91. ‘The certificate of a good moral 
character at the outset, and the payment of a gu¢d pro quo, were the only 
requisites three years ago, either to entering or to staying. 

In addition to this change, the admission requirements themselves, 
alike for specials and. regular students, are increased. Instead of offer- 


ing Blackstone, and Latin or easy French at sight, candidates after 1892 


must pass in Blackstone, and both Latin avd French. ‘The prospective 
raising of the bars will undoubtedly tend to increase the number who 
will try the examinations or enter as special students next fall. 


The most important change, however, because the one most likely to 
affect the life of the School, is the division of the first-year class into 
sections in all its work except Criminal Law. This step, of course, involves 
the strengthening of the permanent teaching force. Accordingly, a new 
full professor has been added to the Faculty ; and Mr. Beale, who, as in- 
structor, has taught this year only four hours a week, is promoted to be 
assistant-professor, and will do full work. Professor Smith, in Torts, 
will keep both sections of the class; Property will be divided between 
Professors Gray and Beale, and Pleading and Contracts between Profes- 
sors Wambaugh and Williston. 

The new system will evidently introduce perplexities of a kind'with which 
the School has been unfamiliar. How, for example, will the assignment 
of students to a section whose hour is unpopular be enforced? But at 
all events the present system would soon have become not only inconve- 
nient, but impossible. In classes above a certain size, discussion is either 


stifled or left in the hands of a very few, to the infinite prejudice of the 
remainder. 


A word in regard to the new members of the Faculty may be of in- 
terest. Assistant-Professor Beale graduated from the College in 1882, 
and from the Law School in 1887, — being while there, it may be added, 
one of the founders of the Law Review. After graduation, he co-oper- 
ated with the author in preparing for the press the last edition of Sedg- 
wick on Damages. This fact led, in 1890-91, to an invitation to deliver 
a course of lectures on Damages in the Law School, and the same spring 
he was appointed an instructor for the year now closing. Professor 
Wambaugh graduated from Harvard College in'1876. He received the 
degree of A.M. in 1877, and that of L.L.B.— the latter with very high dis- 
tinction — in 1880, being a member of the first class that took the three 


- years’ course. For several years he practised in Cincinnati, at the same 


time teaching in the Cincinnati Law School. About three years ago he 


was called to a professorship in the Law School of the State University 
of Iowa, where he has since remained. 
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There will be no change next year in the optional work offered,’ — the 
course on Massachusetts Law and Practice, and ten lectures on Patent 
Law. In text-books, however, there will be several welcome changes. 
The class in Evidence will use Professor Thayer’s new collection of cases. 
Ultimately, it is to be hoped, Professor Smith will perform the same ser- 
vice for the course in Corporations ; but at present his time is occupied 
by the preparation of “Cases on Torts,” to be ready year after next, 
-which will supplement or possibly supersede Professor Ames’s collection. 
Meanwhile, however, the class in Corporations will make much use of 
the book of cases just issued by Professor Cummings of Columbia, which, 
except that it does not touch Municipal Corporations, follows very 
closely the course as given at Harvard. Finally, Professor Ames is 
preparing a revision of his “Cases on Trusts,” in two volumes, — sub- 
stantially a new book. 





MunicipaL COAL-YARDS UNCONSTITUTIONAL. —In reply to a question 
from the Legislature of Massachusetts as to whether the Legislature can 
constitutionally authorize a city or town to buy coal and wood and to sell 
them to its inhabitants for fuel, five of the justices of the Supreme Court 
have expressed their opinion that such a law would be unconstitutional. 
To carry on such a business, they say, money must be raised by taxation ; 
taxation can only be for a public purpose ; selling wood and coal to in- 
habitants is not the sort of thing which the Constitution contemplates 
as a public service for which taxation may be authorized. 

Mr. Justice Holmes, in dissenting from the above opinion, takes the 
ground that the purpose is no less public in the case of wood and coal 
than it is in the case of water or gas or electricity or education; and 
that it is for the Legislature, and not the court, to consider the necessity 
or expediency of such legislation. 

Mr. Justice Barker, also dissenting, simply emphasizes the point that 
this sort of thing can be done only if it is necessary ; but he leaves it to 
the Legislature to determine that necessity. 

The opinion of the dissenting justices is clearly more consistent with 
that delivered by the justices two years ago, to the effect that the Legis- 
lature could authorize cities and towns to sell gas or electric light to their 
inhabitants,” and is also, it is submitted, correct on principle. It is for 
the Legislature to judge, within limits, of the exigency, and also of the 
public nature of the use; and so long as the resulting legislation can 
reasonably be said to be in a line with what has always been done, there 
can be no judicial question. 

It should be noticed, by the way, that this is not a decision by the 
Supreme Court, as stated in the newspapers, but an advisory opinion 
delivered by the justices in response to legislative inquiry. 





TRESPASS BY SUBTERRANEAN SQUEEZING. — A recent New Jersey case ° 
presents a rather novel instance of trespass. The declaration charged 





1 As this number goes to press, a petition to the Faculty is being numerously signed 
for the establishment of a course in the New York Civil Code. There would be no 
great reason for suprise if such a course should be in operation when the REVIEW 
next appears. 

2 Opinion of Justices, 150 Mass. 592. 

8 Costigan v., Pennsylvania R. Co., 23 Atl. R. 8ro. 
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‘that the defendants wrongfully and injuriously made, on their own land, 
an embankment -so heavy that the downward pressure (two hundred 
thousand tons), causing an equal lateral pressure, forced earth and gravel, 
lying below the surface in the defendant’s land, into the plaintiff's land, 
thereby disturbing the surface of the plaintiffs lot, moving his house 
on to land not his, and cracking its foundation. The defendants justify 
under their charter, the embankment being properly and carefully built. 
The court holds that while the charter justifies any public damage from 
reasonable working of the road, as injury arising from noise, smoke, 
cinders, vibration, any damage which in its nature is distinctly private is 
not within their privilege. This decision, that such an embankment is 
not within the legislative sanction, which on the facts stated seems open 
to doubt, leaves the question as though the act had been done by a 
private individual, and the result of the case is thatno man shall squeeze 
his neighbor’s land, even below the surface. ‘To say that a man cannot 
put buildings of the size he chooses on his own land is at first a startling 
doctrine ; but if the plaintiff can prove actual transfer of particles of earth 
from his neighbor’s lot to his, however far below the surface, it seems to 
follow necessarily that there is a trespass. Of course, as every downward 
pressure produces lateral pressure, and pressure is displacement, a man 
trespasses with every step he takes on his own land. It also follows, 
that, since the right to support extends only to the land itself, a man is 
absolutely responsible for all damages to his neighbor’s land resulting 
from building on his own, however firm his land and however loose that 
of his neighbor. It is needless to add that the unmetaphysical sympa- 
thies of juries, as well as the infrequency of violent subterranean dis- 
placements, will keep this scientific principle within due limits. 





An Otp Law FOR THE PROTECTION OF STUDENTS. — Economical 
students in our vicinity have doubtless been rejoicing over the discovery 
of a law by which they may at times enjoy the substantials of life at no 
pecuniary sacrifice. An old Massachusetts Statute, which has practically 
been unenforced since its enactment, reads that no innholder, tavern- 
keeper, retailer, confectioner, or keeper of a shop or house for the sale 
of drink or food, or a livery-stable keeper for horse or carriage hire, 
shall give credit to a student in an incorporated academy or other edu- 
cational institution within the State; and in another section, that any 
one giving credit contrary to this provision shall forfeit a sum equal 
to twice the amount credited, whether the bill is paid or not. A Har- 
vard student was recently forced, in order to dissolve an attachment for 
such a debt, to pay the bill. He therefore sued for money paid under 
duress, and recovered. The case was appealed to the Superior Court, 
but has since been compromised. Of course the Statute, though ab- 
surdly out of date, is not so absolutely inapplicable to the state of society 
now that, like the Blue Laws, it can be judicially disregarded. It is no 
more than foolish, and if the Legislature does not take the trouble to 
repeal it, Occasional students will continue to grow slightly fatter from the 
existence of surroundings that make it impracticable for dealers to refuse 
all dealings on credit with protected Harvard innocents. It seems on 
the facts that the appellant had no case, as, if a debt due in honor but 
not in law is paid under compulsion of law, it is recoverable. 
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RECENT CASES. 


BILLS AND NOTES—SIGNATURE BY OFFICER OF A CORPORATION. — Where 
nothing appears in the body of a note to indicate who is the maker, and it is signed by 
a person who affixes to his name an official title as officer of a corporation, the note is 
prima facie that of the person so signing. Reeve v. First Nat, Bank of Glassboro, 23 
Atl. Rep. 853 (N, J.). ‘3 . 

The decision in this case, that 4 person signing a bill or note prima facie incurs a 
personal liability in spite of an official title affixed to his signature, is opposed in prin- 
ciple to the rule in New York, as shown by the cases in 13 N. Y. 309; 3 Blatch. 431; 
44 N. Y. 395: 

Bonpbs, RAILWAY — NOTICE OF TRUST-DEEDs. — Plaintiff held a railway bond, recit- 
ing that it was one of a series secured by a trust-deed on property of the railway com- 
pany, and that it was not obligatory till certified by the trust-company. Ae/d, on re-hear- 
ing, reversing former opinion, that such general recital did not put dona fide holder on 
inquiry as to existence in the trust-deed of a condition which expressly qualified terms 
of payment and the right to maintain an action on the bond. Guilford v, Minneapolis, 
S. Ste. M. & A. Ry. Co, 51 N. W. Rep. 658 (Minn.). 


-CARRIERS— CONTRACT LIMITING LIABILITY—USE OF SPECIAL CARS, — Ship- 
ping contract specified that “plaintiff had examined the car and had found it suitable 
for the purpose.” He/d, this does not estop the plaintiff from alleging that the car was 
unsafe. Common carriers cannot limit their liability to the extent of exempting them- 
selves from the consequences of their own negligence, in not having their cars in good 
condition. The fact that the horse was shipped in a “ Palace Horse-Car” owned by a 
different company, and procured at the special request of the plaintiff, does not re- 
lieve the carrier from liability, if it be unsafe. Loutsville & Nashville R. R. v. Dies, 
18 S. W. Rep. 266 (Tenn.). 

This is apparently a new ruling in this jurisdiction with regard to freight, though a 
similar rule has prevailed generally with regard to liability towards passengers carried 
in cars owned by other companies. 16 Lea, 380; 102 U.S. 457. 


CARRIERS—DutTy TO PASSENGER—ASSAULT BY FELLOW PASSENGERS.— Held, 
when a passenger who has been engaged in the eviction of pitmen, having bought his 
ticket without notice to the company that he was exposed to any particular danger, was 
assaulted by successive gangs of pitmen crowding into his carriage at successive stations 
and riding to the next, and the company’s servants did nothing to protect the passenger 


_or remove the assailants, that the company was not liable. The court say,—‘“ No 


obligation is entered into by the railway company with reference to the exceptional and 
extraordinary circumstances affecting a particular individual.” Pourder vy, North 
Eastern Ry. Co, [1892], 1 Q. B. 385 (Eng.). 

CONSTITUTIONAL LAw— POLICE POWER.—A provision that the entire expenses 
of a railroad commission “shall be borne by the several corporations owning or oper- 
ating railroads” within the State, is not in conflict with the Fourteenth Amendment. 
Charlotte, C, & A. R. Co. v. Gibbes, 12 Sup. Ct. Rep. 255. 


CONSTITUTIONAL LAW—CRIMINATING TESTIMONY —EVIDENCE.—A State Stat- 
ute, with the object of abolishing trusts, enacted that the president.of each corporation 
within the State should make answer under oath as to whether that corporation “has 
merged any of its business with a trust.” If such appeared to be the case, both offi- 
cers and company were made criminally liable. He/d, that this Statute was in violation 
of the constitutional provision that “no one shall be compelled to testify against him- 
self in a criminal case.” State v. Simmons Hardware Co., 18S. W. Rep. 1125 (Mo.). 

The court relies on Counselman v. Hitchcock, 12 Sup. Ct. Rep. 195. The exemption 
from being compelled to testify, is extended to evidence that could be used in future 
actions, as well as in present dependent actions. 


CONSTITUTIONAL LAW—EvVIDENCE— COUNTING QuoruM.— Held, (1) that a rule 
of the House of Representatives that the members present but not voting may be 
counted in determining the presence of a quorum does not infringe any constitutional 
right, but is a valid exercise of the power of the House. (2) That the journal of the 
House is conclusive as to the presence of a quorum, and no evidence can be received 
to impeach it. United States v. Ballin, 12 Sup. Ct. Rep. 507. 

The same principle is involved in the second point of this decision as in Fie/d v. 
Clark, 12 Sup. Ct. Rep. 495, ¢. ¢., that the fact that a public document is signed and 
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deposited with its proper custodian, is conclusive of its authenticity, and no outside 
evidence is receivable to impeach it. 

CONSTITUTIONAL LAW— JURISDICTION OF FEDERAL CourTs.—U. S. Rev. Sts. 
§ 5508, make it a crime to conspire to injure any citizen in the exercise of a right secured 
to him by the Constitution or laws of the United States. The defendants were indicted 
under this section, they having conspired to kill A, who was in the custody of a United 
States marshal under a commitment to answer for a crime against the United States. 
Held, that under these circumstances A’s right to be protected against lawless violence 
was a right “secured to him by the Constitution or laws of the United States ” within 
the meaning of the Statute, and that consequently the Federal Courts had jurisdiction 
of this case. The court distinguishes the Civz/ Rights Cases, 109 U. S. 3; United 
States v. Cruikshank, 92 U.S. 542; and United States v. Harris, 106 U.S. 629. Lamar, J., 
dissents. Logan v. United States, 12 Sup. Ct. Rep. 617. 

CONSTRUCTIVE TRUSTS— DIRECTOR’s LIABILITY TO COMPANY’S CREDITORS. — The 
purpose of requiring the ownership of a certain number of shares as a qualification for 
the office of director, being to assure zeal in the affairs of the company and a careful 
— of the same on account of such pecuniary interest, where a director was in- 
duced by the promotor of the company to take shares and assume the office through 
an agreement on the promotor’s part to take the shares off his hands at par value at 
any time, 4e/d, that to assume and hold the office of director without disclosing this 
agreement was a breach of confidence against the company. The shares having be- 
come practically valueless, and the promotor having taken them off A’s hands, in pur- 
suance of the agreement, 4e/d, that having regard to A’s fiduciary position of director, 
whatever benefit or profit accrued to him under the indemnity constituted by his secret 
agreement with the promotor, belonged to the assignees of the company. Jn re North 
Australian Territory Co, [1892], 1 Ch. 322 (Eng.). 

Aside from the fact that the agreement was not disclosed, nothing appears in this 
case showing any fraudulent purpose on the part of the director, or that he did not 
faithfully perform his duties, or that the company suffered any direct injury. The case 
can best be put on the broad ground that improper profit made through a fiduciary 
relation, cannot be retained by the fiduciary. 

CONTRACTS — ILLEGALITY — COMBINATION IN RESTRAINT OF TRADE.— A contract 
made bya corporation with all the manufacturers in the United States of an implement 
necessary to agriculture, by which for fifty years it is to have power to regulate the 
price at which they shall sell, and the quantity they shall manufacture, subject only to 
the condition that its requirements shall be uniform to all manufacturers, is illegal and 
void. The court will relieve a party to it. Strait v. National Harrow Co.,18 N. Y. 
Supp. 224 (Supr. Ct.). , 


CONTRACTS — LIABILITY OF CARRIERS.— On a shipment of goods under a contract 
of sale, the consignee is entitled to inspect and examine the goods, to ascertain whether 
they correspond with the invoice, and to a reasonable time to receive and remove them ; 
and during that period the liability of the carrier as a carrier remains undischarged. 
McNealy. Braun, 23 Atl. Rep. 687 (N. J.). 

The doctrine here affirmed is directly contra to the Massachusetts doctrine upon the 
same point. 


CONTRACTS— REFUSAL OF THIRD PERSON TO PERFORM CONDITION PRECEDENT. — 
Though a policy of life insurance requires the production of a certificate of the cause 
of death from the attending physician as a condition precedent to the right to payment, 
yet if the physician obstinately and unreasonably refuses a certificate, payment may be 
enforced without it. O'Neill v. Mass. Ben, Ass’n, 18 N. Y. Supp, 22 (Supr. Ct.). 

The New York doctrine that, if an architect unreasonably refuses to certify his satis- 
faction with work done under a building contract which makes his certificate a condi- 
tion of recovery, there may be recovery without the certificate, is here extended toa 
case where the person refusing is not an agent of the party to be charged. The con- 
trary rule is illustrated by Worsley v. Wood,6 T. R. 710; Fohknsonv. Phanix Insurance 
Co., 112 Mass. 49. 

CORPORATIONS — ACCEPTANCE OF CHARTER— INJUNCTION —PLAINTIFF’S STAND- 
ING IN CourRT. — The Act incorporating a company required that the work necessary 
to its operation should be commenced within three years, and completed within ten, and 
these conditions were not satisfied. e/d, that the company had no legal existence, and 
that the commencement of the work after the period limited for its completion would 
be enjoined at the suit of a neighboring private landowner whose property thereby 
received special injury. Bonaparte vy. Baltimore, H. & L. R. R. Co., 23 Atl. Rep. 
784 (Md.). 
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The court was divided on this case, the majority holding that the act of incorporation, 
in order to be effective, required acceptance by the stockholders of the company, to be 
manifested by a compliance with the stated conditions; and that, failing in this, it had 
no legal existence. The dissenting justices contended that the corporation had a legal 
existence from the time of the passage of the Act; that this would be liable to forfeiture 
by non-performance of the required conditions; but that the proper way to enforce 
this would be by writ of guo warranto sued out by the State, and not by an injunction 
granted at the suit of a private individual, 

The important question in the case is whether a citizen whose property will be 
specially affected by acts threatened to be done by certain persons under the illegal 
authority of a charter can dispute the rights of those persons to act under the charter. 
Here the plaintiff appears to have been the owner of the fee in the highway, and the 
case does not differ in principle from an attempt of the illegal corporation to build a 
road through the plaintiff’s field under an illegal delegated power of eminent domain. 
Although the text-writers show that there is some conflict of authority, yet the better 
view is that the reason for not allowing a private person to attack the validity of an 
incorporate organization does not apply where the corpoyation i# seeking to enforce 
against such person, affected by no estoppel, some special right which the corporation 
possesses only by virtue of its regular and legal existence; 7. ¢.,some special right which 
the Legislature intended to confer only on a legally formed corporation. 


CORPORATION, CITIZENSHIP QF—JURISDICTION OF CIRCUIT CouRT.— Although 
under the Acts respecting the jurisdiction of the Federal Courts, a corporation is a 
“‘ citizen” only of the State under whose laws it was organized, yet, with respect to the 
district in which it may be sued, under Act of Congress, March 3, 1887, a railroad or tele- 
graph company, chartered either by a State or the United States, is an “inhabitant” 
of any State in which it operates its lines and maintains offices for the transaction of 
business. United States v. Southern Pac. R. Co., 49 Fed. Rep. 297 (Cal.), Circuit Ct. 

CoRPORATIONS— CORPORATE ENTITY A FicTION—FORFEITURE OF CHARTER 
FOR ACTS OF STOCKHOLDERS IN INDIVIDUAL Capacity.— Defendant corporation, 
organized under the laws of Ohio, had thirty-five thousand shares of capital stock. In 
1882 all of the shares except seven were conveyed to trustees by the owners acting in 
their individual capacity, upon trust to hold and vote upon the same. It was made the 
duty of the trustees — who under a similar agreement were to hold the stock of a large 
number of other companies engaged in the same business— to establish headquarters 
in New York, and to manage and control the corporate property, dealing with it in 
such a way as to benefit, not stockholders of defendant company especially, but all the 
interests represented in the trust (the Standard Oil Trust) as a whole. In go war- 
ranto proceedings for the forfeiture of defendant’s charter, it was held, that defend- 
ant was liable for an agreement made by substantially the whole body of its stock- 
holders, although made by them in their individual capacity and not in the corporate 
name; and that the agreement in question was uéfra vires, State ex rel, Attorney-Gen- 
eral vy. Standard Oil Co., 30 N. E. Rep. 279 (Ohio). 

See, in accord, People v. North River Sugar Refining Co., 121 N. Y. 582; which, 
singularly, was not cited. The court say that, the doctrine of the separate legal entity 
of corporations is at bottom a fiction, and like other fictions, must not be pressed too 
far, 

CRIMINAL LAW— DEATH IN ONE STATE FROM WOUND INFLICTED IN ANOTHER 
— CONSTITUTIONAL LAw.—A _ provision in the code of West Virginia that an 
offender may be prosecuted where his victim dies, is no violation of the State Consti- 
tution requiring a trial in the county where the offence is committed. Hx parte 
NeNeely, 14 S. E. Rep. 436 (W. Va.). 

CRIMINAL LAW—RE-SENTENCE BY COURT OF APPEAL, — He/d, that when a pris- 
oner, duly sentenced to death by the trial court, appeals to a higher court, it is not 
necessary that he should be personally present when the court affirms the sentence, be- 
cause the court is not imposing a new sentence, but is directing that the former sentence 
shall be carried out. Schwab v. Berggren, 12 Sup. Ct. Rep. 525. 

EvIDENCE— AUTHENTICATION OF STATUTE. — /e/d, that when a duly enrolled 
bill, signed by the President of the United States and by the presiding officers of the 
two Houses of Congress, is placed in the hands of the Secretary of State, it is fully 
authenticated as a law of the United States, and no reference can be had to the journals 
orether records of Congress to show an inaccuracy in the Act as thus authenticated. 
be law as laid down by Article 1, § 5, of the Constitution, that each House shall keep 
and\ publish a journal, etc, and Rev. St. U. S. § 895, which declares that certified ex- 
tracts from the journals “shall be admitted as evidence in the United States courts,” 
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is perfectly consistent with this decision. Field v. Clark, Collector, and Boyd v. United 
States, 12 Sup. Ct. Rep. 495. 


The appellants in this case had based their argument on the ground that a bill, which 
was signed by the President and the Speakers of the two Houses, is not a valid law 
unless in fact it was passed by Congress. The validity of this reasoning is admitted by 
the court, which rests its decision on the point of evidence, refusing to admit as evidence, 
to show the mistake, the records of Congress. This, of course, amounts to saying that 
the court will not act in such cases at all, for the records of the two Houses are surely 
the best evidence of their proceedings. See also 46 N. J. Law, 173; 63 Miss. 512 ; 
81 Me. 538. 

EVIDENCE — CONTRACTS— EFFECT ON STRANGERS.— A contract in terms a bail- 
ment of a snow-plough for ninety-nine years could be shown by parol evidence by 
plaintiff, a stranger not privy to the contract, to be in truth a sale disguised in this form 
to defraud plaintiff of a commission due on sale of first plough. Mat. Car & Locomotive 
Builder v. Cyclone Steam Snow-Plough Co.,51 N. W. Rep. 657 (Minn.). 

MoRTGAGE — SUBSEQUENT IMPROVEMENT —— MECHANICS’ LIEN HAS PRIORITY 
OVER MorTGAGE.— The Alabama Code provides for a mechanics’ lien on buildings 
and improvements to extent of interest of owner, and gives such lien priority over all 
liens existing or subsequent. A. has a mortgage on unfinished building; B., a builder, 
completes it. Afe/d, A.’s mortgage is superior to B.’s lien as to the property before 
B. began work, but inferior to B.’s lien in respect to the added value given by B. B.’s 
lien on improvements may be enforced by sale of whole property under decree of court. 
Two judges dissented, on the ground that the mechanics’ lien was intended to be prior 
only, when a wholly separate improvement was made; that the improvement here was 
inseparable ; and that the lien extended only to mortgagor’s equity of redemption. 
Wimberly v. Mayberry, 10 So. Rep. 157 (Ala.). 

MUNICIPAL CORPORATIONS— POWER TO IssUE NEGOTIABLE BoNDs.— The city 
of B-had, by its charter, power to borrow money “ for general purposes, not exceeding 
$15,000, on credit of said city.” -The charter also contained a provision that “ bonds of 
the city shall not be subject to tax under this Act.” Held, that the city has no power 
to issue negotiable bonds for this amount, and that such bonds are void in the hands 
of bona fide purchaser. Held, also, that “ power to borrow for general purposes” 
means for such purposes only as are usually carried out by the revenue received from 
taxes. The court overrule Rogers v. Burlington, 3 Wall. 654, and Mitchell v. Bur- 
dington, 4 Wall. 270. Harlan, Brewer, and Brown, J J. dissent. City of Brenham v. 
German-American Bank, 12 Sup. Ct. Rep. 559. 

The court say that by the charter the city has power to issue non-negotiable bonds, 
but that this power is distinguishable from that of issuing negotiable bonds. 

MUNICIPAL CORPORATIONS — POWER TO BORROW—IMPLIED POWER ‘TO ISSUE 
Bonps.— A Statute of Massachusetts authorized defendant town to suscribe for 
shares in a projected railroad, and to raise by loan or taxes the necessary money. 
Held, in an action upon bonds issued under this provision, that the power to borrow 
included an implied power to issue negotiable instruments. Commonwealth v. Town of 

Williamstown, 30 N. E. Rep. 472 (Mass.). 

The court decline in terms to follow Merrill v. Town of Monticello, 138 U. S. 673; 
their opinion being in accord with that expressed by Mr. Hackett in the REVIEW, vol. 
v. p. 157, and again on p. 73 of the present volume. 

SET-OFF — INSOLVENT BANK — RIGHTS OF DEpPOSITORS.— A depositor in an insol- 
vent bank, who had indorsed a note that was subsequently discounted by said bank, 
can, in a suit by the bank to recover the amount of the note, set off his deposit against 
this amount, when the note matured after the insolvency of the bank. Refusing to 
follow Armstrong v. Scott, 36 Fed. Rep. 63, and Stephens v. Schuchmann, 32 Mo. App. 
333; Bank v. Price, 22 Fed. Rep. 697, distinguished. Yardley v. Clothier, 49 Fed. Rep. 
337 (Pa.), Circuit Ct. 

STATUTE, CONSTRUCTION OF.— The Alien Contract Labor Law prohibits the im- 
portation of “any ” foreigner under contract to perform “ labor or service of any kind.” 


_ The plaintiff was an alien residing in England. The parish of Trinity Church con- 


tracted with him to come to this country to act as their rector. The United States 
began this action on the ground that the plaintiff was within the prohibition of the 
Statute. The court reverses the decision of the Circuit Court in favor of the Govern. 
ment (36 Fed. Rep. 303), holding that althaugh clergymen are within the letter of the 
law, the Legislature never intended that the law should extend to them. Rector etc. of 
Holy Trinity Church v. United States, 12 Sup. Ct. Rep. 511. 
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The effect of this decision is, as the court says, that the court may in its discretion 
override the express language of an Act in order to give effect to the supposed intention 
of the Legislature. The intention in this case is gathered from the early history of this 


country, which shows that our people is a religious people, and would not interfere: 


with whatever aided in the advancement of religion. This is undoubtedly true, as a 
matter of fact, and yet it may be asked whether in making a decision like this, the court 
is not getting on very uncertain and dangerous ground. 


STATUTE, CONSTRUCTION OF— SpiIRITUOUS Liquors.— Beer is not a “spirituous 
liquor” within the meaning of Rev. St. U.S. § 2139, denouncing the offence of selling 
“ spirituous liquors or wine” to Indians. Jn re McDonough, 49 Fed. Rep. 360 (Mon.) 
Dist. Ct. 

The court construes the Statute as above on the ground that “spirituous liquor ” 
means distilled as distinguished from fermented liquor. This meaning of the term is 
reinforced in this case by the general rule “ that, if possible, in the construction of a 
Statute, every word should be considered of use, and given a proper meaning ;” while, 
under the interpretation contended for, the word “ wine” in the Statute under consider- 
ation would be redundant and useless. 


STATUTE CONSTRUCTION OF.— A saloon-keeper who allows his bartender to enter 
the saloon on Sunday and help himself to a glass of beer is guilty of offence of keeping 
his saloon open on Sunday. People v. Crowley, 51 N. W. Rep. 517 (Mich.). 

STATUTE OF LIMITATION — DISCOVERY OF FRAUD.—Gen. St. Minn., c. 66, § 6, 
subd. 6, provides a six years’ limitation in action for relief on the ground of fraud, and 
that the cause of action shall not be deemed to accrue until the discovery of the fraud. 
Held, that the Statute cannot be avoided, on the ground of delay in Eeonvetinn the 
fraud, by a land-grant railroad company with respect to lands lying within its place 
limits, which have been selected as indemnity lands by another land-grant company, 
and have been certified to the State as such, and by it conveyed to the company ; since 
all these proceedings were necessarily matters of public record, which it was inexcusable 
neglect not to discover. 44 Fed. Rep. 817, and 32 Fed. Rep. 821, reversed. St Paul, 
S. & 7. F. Ry. Co. v. Sage, 49 Fed. Rep. 315 (Minn.) Circuit Ct. of App. 


SURETYSHIP — DISTINCTION BETWEEN SURETY AND. GUARANTOR — DISCHARGE 
oF SuRETy.— Contract for service, with bond for faithful performance of duty, signed 
by agent and three sureties. /e/d, that this was not a contract of guaranty, but of 
suretyship, as the sureties executed the same instrument as the principal, and could 
therefore be sued in the first instance, or joined, as here, as co-defendants with the 
principal. One of the sureties could not withdraw, after the bond was executed, even 
with notice to the obligee, without his express consent. Saint v. Wheeler & Wilson 
Manuf. Co., 10 So. Rep. 541 (Ala.). 

This decision is in accord with 63 Ala. 419, at p. 423,and enforces again the rather 
fine distinction between the surety, whose liability to third persons is a direct an 
primary liability, and the guarantor, whose liability is only secondary. 

TorT — MALIcIous PROSECUTION — PROBABLE CAUSE— ADVICE OF MAGISs- 
TRATE.— In an action for malicious prosecution, the defendant made and signed a 
complaint charging plaintiff with breaking and entering. The trial resulted in the 
plaintiff’s acquittal. He/d, that evidence that defendant in making the complaint acted 
on the advice of a justice of a district court, to whom the complaint was addressed, is 
admissible, as tending to show that defendant acted in good faith and with probable 
cause. Monaghan v. Cox, 30 N. E. Rep. 467 ae. 

We may gather from the decision that if O/mstead v. Partridge, 16 Gray, 381 [1860], 
were to arise to-day, it would be decided differently. 


TRADE NAME — Goop-wiLL.— By putting a particular name on a building as a sign 
of the hotel business, a tenant does not make the name a fixture to the building so that 
it becomes the property of the landlord upon the expiration of the lease, Such aname 
is personal to the.proprietor, and not an element of good-will of the business. Vonder- 
bank v. Schmidt, 10 So. Rep. 617 (La.); s. c. 44 La. Ann. See an article by G. D. 
Cushing in 4 Harv. Law Rev. 321, “On Certain Cases Analogous to Trade-marks.” _ 


WILL — ConstrucTIoN.— The testator, by his will, directed “that any or all notes, 
bills, or other evidence of indebtedness against any of my said brothers held by me at 
the time of my decease be cancelled by my said executors and delivered up tothe maker 
or makers thereof without paymentof the same.” é/d that this clause did not include 
joint and several notes, given after the date of the will by a partnership of which a 
brother was a member to raise money to carry on the partnership business, Waterman 
v. Adden, 12 Sup. Ct. Rep. 435. 
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The point involved in this case is one on which the authorities are in conflict. In 
121 N. Y. 280, the court decided that a pledge of collateral to secure the defendants’ 
indebtedness to the plaintiff bank, did not include debts due from the firm of which the 
defendant later became a member. The court said that the mercantile idea of a part- 
nership ‘s that it is a distinct person from the partners, and that as the mortgage was 
executed by business men, it must be construed in that sense, although in law the firm 
is not distinct from its partners. In 154 Mass. 359, the court decided that collateral 
deposited “ applicable on any note or claim against me” by the pledgee could be held 
to secure acceptances by a firm to which the pledgor belonged which had been dis- 
counted by the pledgee. The court says that partners must be considered as knowing 
that claims against their firm are claims against them personally, and that their written 
contracts must be construed in the light of such knowledge, In Waterman v. Alden, 
the court has adopted the New York view, thus reaching what seems the better result. 
It is hard to see why a court when construing a business man’s instrument should re- 
fuse to read it in the light of an ordinary man’s knowledge, should insist on pre- 
suming that a man knows what very few probably do really know, and then construe 
the instrument with a total disregard for what is meant by the parties. 


WILL — CONSTRUCTION. — A testator devises a freehold estate to seven persons as 
“joint tenants, and not as tenants in common, and to the survivor of them, his or her 
heirs and assigns forever.” The testator died after the coming into operation of the 
Wills Act (1 Vict. c. 26, the effect of which was to make the word “heirs ” unnecessary 
to the devise of afee). /e/d, that the effect of the devise was to make the devisees joint 
tenants for life, with a contingent remainder in fee to the survivor. Quarm v, Quarm 


{1892], 1 Q. B, 184 (Eng.). 


REVIEWS. 


COMMENTARIES ON THE LAW OF SALES AND COLLATERAL SUBJECTS, 
by Jeremiah Travis, LL.B. Two volumes, pp. xiii, 808. Boston: Little, 
Brown, & Co., 1892. 

The author’s claim in behalf of these two’large volumes is that they 
present a fresh treatment of their topic: “the work is an absolutely new 
one on the subject, not a rehash of Blackburn, Benjamin, or any other 
writer”? (p. xiii). This claim to independence is justified. Mr. Tra- 
vis’s book has nothing in common with the undigested compilations of 
authorities, — good, bad, and indifferent thrown in together, — which 
sometimes masquerade as treatises on the law. So much one can say 
in praise of its general plan. One should add that on many points the 
author’s criticisms are acute; that his industry must have been enor- 
mous ; that the book is provided with an excellent analytical index ; and 
that the work of printer and binder, as might have been expected, is 
admirably done. 

As a whole, however, the book will supersede neither Blackburn nor 
Benjamin. To the student, the former is infinitely more helpful. The 
general impression left by Mr. Travis is that he has criticised cases 
rather than principles, and the result in the reader’s mind is confusion. 
There is too much detail; the book is too big. Yet, curiously, the objec- 
tion brought against it by the general practitioner will be exactly the 
reverse of this. Mr. Travis not only treats the existing case law very 
cavalierly, but he fails to state with even reasonable fulness what it is. 
For example, under the seventeenth section of the Statute of Frauds, he 
devotes eleven pages to a discussion of the series of English cases upon 
the distinction between contracts of sale and those for work and labor. 
From his silence as to other jurisdictions, one would naturally infer 
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that Lee v. Griffin had settled this question for the entire English speak- 
ing world. There is no reference, even in a footnote, to the fact that the 
rule of Lee v. Griffin is in general not followed in the United States. 

In view of the author’s evident ability, his good will to the Law School, | 
and the prominent mention which he makes of his previous relations to 
it, we regret that we cannot give this book a heartier welcome. 

P. S. A. 





THE FEDERAL POWER OVER CoMMERCE, by William Draper Lewis, Ph. D. 
Philadelphia: University of Pennsylvania Press, 1892. pp. xvi and 145. 

Every student of Constitutional law will gladly welcome this little trea- 
tise on the “ Commerce Clause” of the United States Constitution. It 
presents the subject in a bright and systematic fashion, tracing the his- 
torical development of the law through the many Supreme Court deci- 
sions, and pointing out clearly wherein the principles laid down by the 
court in its earlier days have later been extended, modified, or aban- 
doned. No one who has tried to reconcile to his own mind the seemingly 
conflicting decisions on interstate commerce will fail to recognize the 
amount of study involved in this little volume. Mr. Lewis is to be con- 
gratulated on his success in putting the law on this subject in so definite 
and satisfactory a form, F. B. J. 





THE New Empire, by O. A. Howland. New York: The Baker and 
Taylor Co., 1891. 

Mr. Howland’s object is to urge the advantages to be derived from the 
creation of an International Supreme Court for the determination of 
differences that may arise between Great Britain and the United States. 
It is to be regretted that he has not made an argument for the practica- 
bility of such a tribunal worthy of his admirable exposition of its bene- 
fits. If the two governments are to exist for purely municipal purposes, 
an executive must be found to enforce the decisions of this quasi-federal 
court, and an Anglo-American Legislature will be needed to prescribe 
rules for the executive. The practical objections to the plan are as in- 
surmountable to-day as in the time of Sam Adams. G. T. H. 








